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chapter twelve

Use of Conservation 
Easements by Local 
Governments
Jessica Owley

Introduction

Conservation easements are nonpossessory interests in land restricting a landowner’s 

activities in a way intended to yield a conservation benefit. Local governments have 

been on the cutting edge of using conservation easements, engaging with them on mul-

tiple fronts. First, local governments can hold conservation easements. This enables 

local governments to enforce individual agreements and prevent landowners from 

engaging in environmentally destructive practices. Second, as landowners, local gov-

ernments may encumber public land with conservation easements—affirming their 

commitments to land conservation. Finally, local governments can promote conser-

vation easements. By passing laws supporting and funding conservation easements 

as well as requiring exacted conservation easements for land use permits, local gov-

ernments employ mechanisms that increase the number of conservation easements in 

their communities. This chapter briefly introduces conservation easements, explains 

how local governments can use them, and discusses the appropriate role and extent of 

their use.

The author thanks Susan Carpenter, Keith Hirokawa, Amy Morris, Ann Taylor Schwing, and Christopher 

Serkin for comments and Patrick Gooch for his research assistance. Nancy McLaughlin and Erica Schmitz 

also patiently answered many questions and provided invaluable information and insight.
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Conservation Easement Basics

Conservation easements are encumbrances on land use that serve a conservation goal. 

They usually prohibit a landowner from engaging in an act that would otherwise law-

fully be allowed.1 Conservation easements generally restrict development. Under such a 

conservation easement, a landowner’s ability to develop land is restricted beyond what 

federal, state, and local laws already circumscribe. At times, affirmative obligations by 

the landowners (or other parties to the agreement) accompany these negative restric-

tions. Examples of affirmative obligations include vegetation management and trail 

maintenance.

The landowner is the party burdened by the conservation easement. In traditional 

property-law terms, the landowner burdened by a conservation easement is the owner 

of the servient estate.2 In a divergence from the law of easements, however, the owner of 

the dominant estate for a conservation easement is not necessarily a neighbor or even 

a landowner. State conservation-easement statutes enable nonprofit organizations and 

government entities to be the owners (or holders) of the conservation easements.3 Hold-

ers of conservation easements have the right to enforce the conservation easement and 

ensure that landowners comply with the restrictions imposed.4

Conservation easements are governed by state conservation-easement statutes—

not by common law. However, in most states, conservation easements are still tied to 

common-law rules regarding servitudes. Most conservation-easement statutes indi-

cate that conservation easements should follow the same general rules as traditional 

easements when it comes to issues like recordation, amendment, and termination.5

Conservation-easement statutes outline the permissible purposes of conservation 

easements, set the rules regarding who may hold conservation easements, and define 

other terms and restrictions. Although state laws vary, they have many similarities.6 

Nearly half of the states have adopted some form of the Uniform Conservation Ease-

ment Act (UCEA) promulgated by the National Conference of Commissioners on Uni-

form State Laws in 1981.7

Conservation easements may be created in five ways. First, landowners can donate 

a conservation easement on their land. Second, landowners can voluntarily encumber 

their land with conservation easements or reserve conservation easements on land that 

they transfer without actually donating the conservation easement. Third, landown-

ers can sell conservation easements. Fourth, except where state statutes specifically 

prohibit it,8 governments can use eminent domain to create conservation easements. 

Finally, governments can exact conservation easements as part of their land use per-

mitting programs.9 In exchange for rights to develop land or engage in environmentally 

harmful activities, landowners may be required to create a conservation easement on 

their land or buy conservation easements on other land.

Although governments can condemn conservation easements for public purposes, 

they have hesitated to do so. If a local government views the right to develop (for exam-
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ple) as a stick in the property rights bundle, it can treat that right in the same way as 

other sticks in the bundle.10 It can take the stick away for a valid public purpose if it 

pays just compensation for it. However, not only are landowners and community mem-

bers resistant to exercises of eminent domain, but condemning incorporeal interests 

in land sets a bad precedent. Compensating landowners for limitations on their land 

use could lead to landowners expecting compensation for long-standing land use regu-

lations and zoning restrictions. There are some examples of condemned conservation 

easements, however. In Wisconsin, the state Highway Commission condemned scenic 

easements along the Mississippi River as part of its Great River Road project.11 The Wis-

consin Supreme Court upheld the state’s authority to use eminent domain to acquire 

scenic easements.12 However, political opposition ended the use of eminent domain in 

conjunction with this project.13

Most conservation easements are perpetual. Where landowners seek a charitable 

tax deduction, the Internal Revenue Code requires perpetuity. Some states also require 

conservation easements to be perpetual.14 Most states not only enable perpetual agree-

ments, but also make perpetuity the default assumption.15 Only North Dakota prohibits 

perpetual conservation easements.16

As their name indicates, conservation easements must have a conservation pur-

pose. The UCEA sets forth the following as acceptable purposes:

retaining or protecting natural, scenic, or open-space values of real property, 

assuring its availability for agricultural, forest, recreational, or open-space use, 

protecting natural resources, maintaining or enhancing air or water quality, or 

preserving the historical, architectural, archaeological, or cultural aspects of real 

property.17

Non-UCEA states adopt their own list of acceptable purposes. Many states have spe-

cific scenic or open-space easement acts in addition to general conservation-easement 

statutes.18 It is also common to have separate agricultural conservation-easement 

legislation.19 Overall, state conservation easement statutes tend to have expansive 

lists of purposes containing the UCEA items at a minimum. Where landowners seek a 

charitable deduction, the conservation easement must have one of the approved I.R.S. 

purposes:

 (i) the preservation of land areas for outdoor recreation by, or the education of, 

the general public,

 (ii) the protection of a relatively natural habitat of fish, wildlife, or plants, or 

similar ecosystem,

 (iii) the preservation of open space (including farmland and forest land) where 

such preservation is—

 (I) for the scenic enjoyment of the general public, or
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 (II) pursuant to a clearly delineated Federal, State, or local governmental 

conservation policy, and will yield a significant public benefit, or

 (iv) the preservation of a historically important land area or a certified historic 

structure.20

Parties entering into conservation easements must ensure that the agreements meet 

both state and federal standards where applicable.

Local Governments as Conservation Easement Holders

Local governments are involved in conservation easements in a myriad of ways. One 

common route of engagement is as a holder of conservation easements. State laws usu-

ally acknowledge the right of local governments to be landowners generally and to 

accept property from willing donors and sellers,21 and most state statutes enable local 

governments to hold conservation easements. Indeed, early conservation-easement 

laws limited permissible holders to governmental entities.22

Local governments may become conservation-easement holders through a few 

routes. Some counties and municipalities make a concerted effort to acquire conserva-

tion easements through comprehensive preservation programs. Sometimes state and 

federal agencies encourage local governments to hold conservation easements as part 

of their land use planning endeavors, like protection measures for endangered species 

habitats or open space plans. Some local governments obtain conservation easements 

opportunistically where community members seek to donate land and approach a gov-

ernment agency or where development threatens a specific piece of culturally or eco-

logically important land.

How Local Governments Become Holders

Some local governments become holders of conservation easements through proactive 

plans to protect land in their community. For example, the members of a town board 

might evaluate their community assets and seek to implement a plan to protect or pro-

mote certain ecological or natural features. This most commonly occurs where com-

munities are concerned that new development will cause undesirable changes, such as 

by suburban encroachment into farmland or the replacement of open space with big 

box retail stores. Perhaps environmental degradation is endangering an iconic species 

or landscape. Conservation easements are often key elements of plans to conserve the 

status quo or plans to protect waning community amenities or characteristics. Where 

conservation easements are part of a public program to protect the status quo, local 

governments most commonly obtain conservation easements by purchase.

Local governments sometimes receive donated conservation easements. Such 

donations may occur serendipitously, where individuals have left them in their wills or 
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approached government agencies of their own volition. However, many donated con-

servation easements are part of comprehensive public-land protection plans. Cities and 

counties solicit donations on lands they have identified as important to protect and 

then work with the landowners to ensure the donation qualifies for federal and state 

tax benefits.

Local governments also acquire conservation easements through exaction. An exac-

tion occurs when a unit of government requires a property owner to contribute money 

or dedicate land to a municipality as a condition of development approval. Exactions 

enable governments to transfer the costs imposed by new development to developers and 

to future residents of projects. Exactions for streets, sidewalks, and utilities within a sub-

division are common examples. Increasingly, local governments ask developers to com-

pensate for the environmental and social harms associated with their projects. Where 

a proposed project threatens open space, scenic views, farmland, and native habitats, 

local governments may require developers to protect these characteristics by creating 

conservation easements. These exacted conservation easements take a few forms. Devel-

opers may place conservation easements on land they own or purchase conservation 

easements on lands owned by others. Local governments may end up as the holders of 

these conservation easements or they may allow nonprofit organizations to hold them.

Why Local Governments Hold Conservation Easements

Understanding how local governments become holders of conservation easements does 

not explain why a local government chooses to hold conservation easements. Often, the 

decision indicates a choice against obtaining similar results through other methods, 

such as acquiring fee simple title to the land in question or regulating the environmen-

tal impacts of land development.

Where a local government chooses to hold conservation easements instead of pur-

chasing fee simple title to the land, cost may be a strong motivator. Usually, purchasing 

a conservation easement is cheaper than buying fee simple title.23 When making that 

assessment, it is important to include stewardship costs. Calculating how much to set 

aside for stewardship can be a complicated process. Amounts vary between a few hun-

dred dollars to tens of thousands. The Conservation Easement Handbook produced by 

the Land Trust Alliance contains an entire chapter suggesting methods for calculating 

the costs of monitoring, managing, and enforcing conservation easements.24

Holding a conservation easement may be preferable to fee simple ownership 

because the land management duties remain with the underlying landowner. There is 

no need for public employees to maintain the land, keep out trespassers, or act as land-

lords. This is particularly salient for conservation easements over working lands, like 

ranches, forests, and farms. A county government may not want to engage in agricul-

ture or forestry. Leaving the landowner in place, while the local government holds only 

the development rights, alleviates the need to find tenants and manage leases.
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Holding conservation easements may also be preferable to public landownership 

because no one pays property taxes on public lands. Although conservation easements 

reduce associated property taxes in most states, the underlying landowners do retain 

some tax liability, and land encumbered by a conservation easement can continue to be 

a tax-generating parcel when public land would not.

Whether the alternative to conservation easement acquisition is holding fee simple 

title or controlling the area through land use regulation, two motivators are mentioned 

repeatedly by government officials and conservationists alike. First, many argue that 

conservation easements are more likely to persist than the other two options.25 A par-

cel held in fee simple can always be sold or conveyed. Regulations can be amended.26 

At least in theory, a conservation easement can be perpetual. A local government can 

transfer a conservation easement to a qualified holder if it no longer wants the bur-

den of being a holder, but the restriction on the land remains in place. For this reason, 

conservation easements are appealing to politicians who worry that subsequent office 

holders will not share their conservation goals.27 Conservation easements enable cur-

rent politicians to shape the local landscape in a way that simply is not possible through 

regulation or fee simple purchase.

Second, owning conservation easements instead of fee title may be more politically 

appealing for local government officials. Community members might balk at having 

large parcels of land under public ownership. Neighboring property owners may be 

concerned that public ownership will mean public access—potentially increasing traf-

fic, trespassing, and litter.28 Other community members might be concerned about the 

impact on schools and other public services with a decrease in tax revenue accompa-

nied by an increase in public burden associated with land ownership and management.

Holding conservation easements may also be more politically appealing than seek-

ing the same ends through land use regulation. Although processes differ, usually a 

local government can more easily become the holder of a conservation easement than 

it can pass restrictive land use regulations.29 Conservation easements, even where 

created through coercive means like exactions, are still considered voluntary agree-

ments.30 Drawing upon ideas such as freedom of contract and strong property rights, 

conservation easements tend to be politically popular juxtapositions to what some see 

as distasteful government regulation. Moreover, local governments may be able to turn 

to conservation easements where they have been unsuccessful legislatively and obtain 

the same results.31 Conservation easements can enable individualized responses to 

land use pressures. Instead of passing blanket antidevelopment legislation, a town can 

enforce tailored land use restrictions on individual plots of land.

Should Local Governments Act as Holders?

When establishing preservation programs involving conservation easements, local 

governments must decide whether they will hold the conservation easements, whether 
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another government entity should do so, whether a land trust should hold the conserva-

tion easements, or whether they should pursue a coholding strategy.

Local governments may prefer to hold conservation easements themselves because 

doing so provides the greatest control over monitoring and enforcement. As a party to 

the agreement, they can ensure inclusion of desired terms. In theory, local governments 

should be good stewards because they have the resources to monitor and enforce con-

servation easements. In practice, however, many local governments are facing greater 

financial challenges than community nonprofit organizations. Additionally, govern-

ment funds are more likely to be at risk than land trust funds. Land trusts are required 

by law to have resources adequate to monitor and enforce conservation easements 

that they accept, while many municipalities do not have dedicated funds to support 

stewardship needs. Despite financial struggles, local governments may still have easier 

access to attorneys and more experience negotiating land use disputes than land trusts 

do. Landowners may be more likely to comply with conservation easements held by 

local governments because threat of enforcement appears greater. A notice of violation 

sent by a public official may seem more pressing than one sent by a local land trust.

Community members may favor local governments as conservation-easement hold-

ers over holding by land trusts. Local governments seem more likely to be secure, per-

sistent organizations. Many land trusts have little history and no permanent staff.32 The 

future of a small land trust may be less certain than the likelihood of a town to persist.

Additionally, public holding of conservation easements enables greater public scru-

tiny and accountability. The establishment of conservation easements is more likely to 

occur through a public process where community members can participate in (or at 

a minimum observe) the decisions behind obtaining and structuring the restrictions. 

Greater accountability accompanies such public scrutiny. When conservation- easement 

violations occur, it is the job of the holder to enforce the terms of the agreements. How-

ever, for various reasons, a conservation-easement holder may fail to (or choose not to) 

enforce the conservation easement. Where a public entity is the holder of a conservation 

easement, there may be clearer avenues for the public to become involved. Where there 

is a complete failure to enforce a conservation easement by a local government, the pol-

ity can elect new representatives more disposed to enforce the agreements.

A local government might instead decide that it is better for land trusts to hold 

the conservation easements in its area. Land trusts are more likely to have steward-

ship expertise and access to volunteers.33 Local governments may not have the finan-

cial or human resources to dedicate to land preservation. For the same reasons that 

landowners and community members appear to prefer conservation easements over 

public ownership or regulation, those parties may prefer private organizations to hold 

the conservation easements. They may perceive negotiating with any level of govern-

ment as a bureaucratic mess. An antigovernment mood is popular in much of the coun-

try and where public programs can reduce the appearance of government involvement, 

individuals may more readily endorse and accept the programs.
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When determining whether to hold conservation easements themselves or have 

another entity hold the conservation easements, local governments should carefully 

consider issues that may arise in enforcement. It is not clear that local governments 

would have any recourse where a land trust chose to release or amend a conservation 

easement. In fact, if a land trust simply chose not to enforce the terms of an agreement, 

a local government may be left on the sidelines, upset but impotent.34 State statutes 

vary in clarity regarding enforcement, but very few have any provisions regarding pub-

lic enforcement of these agreements.35 State attorneys general may be able to enforce 

conservation easements (or at least take action against land trusts that fail to enforce), 

but to do so is within the discretion of the attorneys general office and outside the pur-

view of a local government agency.36 For exacted conservation easements, government 

permitting agencies may have an ability to enforce conservation easements (or at least 

revoke associated permits), but even that power is uncertain.37

To ameliorate these enforcement concerns, local governments should consider 

requiring either their designation as third-party enforcers or coholding conserva-

tion easements. Even with these mechanisms, however, the local government should 

carefully study both the conservation easement and the state conservation-easement 

statute to ensure that its interests will be protected. It may be that a third-party 

enforcement right provides only a right of enforcement without enabling involvement 

in proceedings to amend or terminate a conservation easement. While coholding is 

attractive because it draws upon the strength of both governments and land trusts, 

the relationship between the coholders (and indeed the identity of the coholders) may 

change over time, calling into question the benefits of such a relationship.

Example: Town of Dunn

Local governments throughout the country have used conservation-easement- 

acquisition programs to further local conservation goals. The Town of Dunn, a suburb 

of Madison, Wisconsin, has been using conservation easements since 1997, when it 

established a Purchase of Development Rights (PDR) program. The Town of Dunn was 

seeking to protect its farming community and its town character under the threat of 

suburban sprawl. Only ten miles from the capitol and nestled between two lakes, the 

town is desirable for its scenic views and park system. Facing increased development 

and conversion of farmland, the Town Board passed an ordinance creating a PDR pro-

gram38 and established funding for the purchase of conservation easements.

The town’s program involves purchasing conservation easements over farmland.39 

Funding for the purchases come from local taxes, bond initiatives, and federal grants. 

The Town Board of Supervisors created a clear plan for determining how and where to 

acquire conservation easements, created working relationships with local land trusts 

and government agencies, and designated a staff person to administer the program.
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Before the town held any conservation easements, it put together a comprehensive 

plan regarding conservation, ensured a funding source, passed an ordinance govern-

ing the process, and established a land conservation committee to oversee the process. 

This comprehensive and thoughtful approach has served as the foundation for a thriv-

ing land-preservation program. The town continues to acquire conservation easements 

at a rate of about three per year.40 It holds or coholds 24 conservation easements over 

2,835 acres.41

The town’s standard conservation easements do a few unique things that make 

them strong agreements. First, they specifically identify the fact that the conservation 

easement is part of the town’s PDR program and they cite the local ordinance. They also 

explicitly acknowledge the source of the funding. Such provisions indicate the public 

interest and investment associated with these conservation easements. If these con-

servation easements become subject to enforcement challenges, or if subsequent land-

owners seek to dissolve the conservation easements, such provisions may reduce the 

likelihood that courts will invalidate them. Alternatively, where the conservation ease-

ments are terminated by a court or through other means, these provisions clarify which 

entities should receive compensation.

Having an established conservation plan may make it easier to obtain donations 

of conservation easements (or do bargain sales). The Internal Revenue Code recognizes 

protection of farm and forestland as an acceptable purpose where such preservation 

is either (1) “for the scenic enjoyment of the general public” or (2) “pursuant to a clearly 

delineated Federal, State, or local governmental conservation policy, and will yield a 

significant public benefit.”42 The scenic enjoyment provision can be hard to meet when 

the lands in question either have no public access or are not adjacent to public lands. 

Landowners donating under the Town of Dunn’s PDR program will not need to engage 

in the scenic debate because they will be able to demonstrate that the conservation 

easement is part of an established local conservation plan.

Example: New York City

The City of New York presents another interesting example of how a local government 

may hold conservation easements. New York City has elected to hold conservation ease-

ments encumbering land outside of its jurisdiction. New York City’s methods could 

serve as a model for local governments that seek to protect their communities but need 

to reach extra-jurisdictional areas.

New York City’s water comes from the Catskill/Delaware watershed. To avoid 

spending billions of dollars on filtration systems, the city has invested money in pro-

tecting the watershed. The lands in the Catskills are subject to development pressures 

for resorts and second homes.43 The city buys fee title and conservation easements over 

land in the Catskills. New York City did not have the option of regulating to protect the 
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water quality because the necessary lands are outside of its jurisdiction. It may have 

been able to obtain protection through state law because, with its high population, it is 

a significant player in state politics. However, any such efforts raised equity concerns—

restraining development in the Catskills to benefit remote city dwellers without consid-

ering the impact on those living in the Catskills. These concerns led the stakeholders to 

negotiate a memorandum of agreement in 1997 (parties to the agreement include New 

York City, communities in the watershed, the State of New York, the United States Envi-

ronmental Protection Agency, and various environmental organizations).44 The parties 

agreed to allow the City to acquire conservation easements under a comprehensive 

plan accompanied by provisions to compensate local communities. To avoid depleting 

the local tax base (and fostering ill will), New York City pays property and school taxes 

based on the value of the conservation easements it holds.45

Acquisition funding for conservation easements comes from federal and state 

programs as well as the city’s coffers. The city holds conservation easements itself and 

funds the acquisition of agricultural conservation easements held by the Watershed 

Agricultural Council.46 Like the Town of Dunn’s conservation easement program, New 

York City’s acquisition of conservation easements is part of a larger environmental pro-

tection program. Before commencing the program, the city established a clear struc-

ture, staff support, and financing.

Cautionary Notes for Local Governments Seeking 

to Hold Conservation Easements

Conservation easements held by local governments work best when they are part of a 

broader conservation program and the government has well-defined goals. State stat-

utes outline permissible conservation-easement purposes. The federal income tax 

code has its own set of defined purposes that overlap (but are often narrower than) the 

state’s goal. When a landowner is seeking to obtain a charitable tax deduction for dona-

tion or bargain sale of a conservation easement, both sets of requirements must be met.

Local governments seeking to hold conservation easements must determine what 

their goals for conservation easements will be. Local governments are most likely to 

use conservation easements to direct development or encourage certain land uses. The 

most common local governmental uses of conservation easements include protection 

of open space, scenic views, or agricultural lands. Programs protecting agricultural 

lands through conservation easement are popular. Under these programs, counties 

(and sometimes municipalities) purchase development rights on farmland. There are 

several established state-level funding mechanisms for such programs,47 and federal 

money is occasionally available.48 These are generally purchase programs that focus 

on promoting the status quo by keeping land protected as farmland. Under these pro-

grams, local governments must ensure that the program goals coincide with statutorily 

required goals.
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Because of the costs involved in both the initial purchase and the burdens of being 

a conservation easement holder, it is important to have community support for the 

plans and a clear source of funding. There are often federal and state funds available 

for purchasing conservation easements on agricultural land and open space, but local 

governments also establish their own funding mechanisms through taxes or bond mea-

sures. When conservation-easement acquisition is part of a larger program, local gov-

ernments will need a system for determining where and how to acquire conservation 

easements.

In their infancy, many land trusts accepted any conservation easement dona-

tions that came their way. This opportunistic acquisition resulted in some land trusts 

acquiring more holdings than they could adequately manage; and they ended up with 

conservation easements over marginal lands. This practice, in part, led to a pattern 

of fragmented piecemeal land protection. Local governments should learn from these 

mistakes and accept conservation easements only after careful consideration of the 

costs and benefits of doing so from economic, ecological, and social standpoints.

Where local governments exact conservation easements, they have a takings tight-

rope to walk. The U.S. Supreme Court has validated the use of exactions as an imple-

mentation of a zoning authority’s police power as long as the condition substantially 

furthers governmental purposes that would justify denial of a building permit.49 The 

heightened takings standards outlined in Nollan v. California Coastal Commission50 and 

Dolan v. City of Tigard51 govern exactions. In Nollan, the Court explained that for exac-

tions to be valid exercises of police power, there must be a nexus between the exaction 

and the proposed project’s impacts. Dolan further clarified this rule, stating that the 

relationship between permit conditions and anticipated impacts of development must 

also reflect a measure of intensity that is “roughly proportional.”52

The exactions at issue in both Nollan and Dolan involved opening some portion 

of private property to the public. These specific facts and some of the language of the 

decisions makes it unclear whether exacted conservation easements must demonstrate 

compliance with the significant nexus and rough proportionality tests or whether 

they need only meet the less onerous balancing test articulated by the Court in Penn 

Central.53 In New York, the state’s highest court held that exacted conservation ease-

ments are not subject to the Nollan and Dolan tests because they are nonpossessory 

interests.54 This view finds support in the Supreme Court’s opinion of City of Monterey 

v. Del Monte Dunes,55 and other courts may adopt this stance.56 Thus, when exacting 

conservation easements, one must keep a close eye on the state’s takings jurisprudence.

As demonstrated by the successful programs in Wisconsin and New York, acquisi-

tion programs work well when they are part of a well-defined, community-supported, 

funded program. There has been little litigation to date regarding enforcement of 

conservation easements, but many scholars predict that enforcement concerns will 

increase as conservation easements age and the underlying property changes hands.57 

To ensure the long-term viability of government-held conservation easements, local 
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governments should establish stewardship and defense funds for conservation ease-

ments they possess and require third-party enforcement rights for conservation ease-

ments that they funded but do not hold.

Local Governments as Landowners

Local governments may also end up owning land burdened by conservation easements.

How Local Governments Become Owners of Land 

Burdened by Conservation Easements

Local governments periodically receive donations or bequests of land. In many cases, 

the donors wish to ensure that the local government uses the land for the donors’ 

intended purposes. To achieve this, landowners sometimes use conservation ease-

ments and other deed restrictions to direct the actions of the local governments. Where 

a local government believes owning the land will benefit the community and the 

restrictions are not too onerous, it may end up owning land encumbered by conserva-

tion easements.

In some cases, governments purchase land already burdened by conservation ease-

ments. When, for example, a county is seeking to increase public recreational land, pro-

tected areas present good targets. It makes sense for a county to purchase open space 

protected by a land trust.58 Such land may be cheaper to acquire because the conser-

vation easements reduce the fair market value of the land. Such land may be easier to 

acquire because landowners may be more likely to be willing sellers. The landowners 

have already agreed to forgo development rights. They may have a strong desire to see 

the land protected and see selling to a government entity as furthering that goal.

In some cases, governments choose to burden land they already own with conser-

vation easements. Another government entity or a land trust then holds the conser-

vation easement and can bring enforcement actions. By agreeing to the conservation 

easement, the local government arguably waives its sovereign immunity based on the 

terms of the conservation easement. The land trust obtains the ability to enforce land 

use restrictions against the local government and has a tool to hold local governments 

to their promises regarding environmental protection and land development.

Example: Hogback Mountain 

Marlboro, Vermont, offers an instructive example of a local government donating a 

conservation easement over public land to a private land trust. The town of Marlboro, 

with the assistance of townspeople interested in preserving their community, acquired 

591 acres of forestland on Hogback Mountain.59 The area includes the headwaters of 
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several rivers, hiking trails, and well-known scenic views. The town plans to continue 

to manage the land as forest and allow public access to the trails. The land is encum-

bered by a conservation easement held by the Vermont Land Trust (a nonprofit private 

land conservation organization)60 and the Vermont Housing and Conservation Board 

(an independent, state-supported funding agency).61

The state and federal grants used to purchase the property were conditioned on 

the requirement that a conservation easement be placed on the property.62 If the town 

wanted to obtain the property, it had no choice but to accept it as an encumbered 

property. The conservation easements here made the project palatable to the funding 

sources. The town found the restrictions acceptable because they were in line with the 

community’s goals of preserving open space and community character. If the town had 

resisted encumbering its land, the landowners could have simply placed a conservation 

easement on the land before transferring it to the town. Understanding that regard-

less of the order of operations a conservation easement would end up encumbering the 

land, the Vermont Land Trust preferred negotiating the conservation easement with 

the party that would be the underlying landowner instead of putting the conservation 

easement in place before transfer.63

This was not part of a comprehensive preservation program as in the Town of Dunn 

and New York City examples. Instead, this conservation easement project was opportu-

nistic. The ability to protect an important community site arose and Marlboro and its 

partners acted quickly and took advantage of available resources.

Concerns with Local Governments Holding Fee Title 

to Land Encumbered by Conservation Easements

Conservation easements on public lands are interesting creatures. Even if donated, 

there are no federal tax implications (and thus no need to meet IRS requirements) 

because the donating entity is a government. Moreover, such conservation easements 

may appear unnecessary. If the land is in the public domain, the local government can 

prevent undesired development and manage the land to meet environmental goals. 

However, placing conservation easements on public lands may be a way for local 

governments to achieve something they were unable to obtain through legislation. 

Encumbering public lands with conservation easements can be a hedge against future 

development. Today’s politicians can shape their community to reflect their prefer-

ences and prevent future development of land. Such restrictions make it difficult to 

change strategy and develop lands designated for conservation. This may appear desir-

able from a conservation standpoint, but there are several drawbacks.

One such drawback is the inability to change course with a shift in community pri-

orities. There are many reasons why a community might decide that conservation of a 

certain property is no longer in the public interest. It could be that the region became 
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economically depressed and that land is now needed for development. There could be 

a need for hospitals, schools, or affordable housing—something the community now 

identifies as more pressing. The conservation easement would likely prevent such a use.

Additionally, protecting the parcel in question may not be the best environmental 

strategy. For reasons ranging from global climate change to changes in understanding 

of ecosystems, a protected parcel may no longer meet a community’s conservation pri-

orities. Perhaps climate change will lead to a situation where the land is no longer rich 

in ecosystem services. Perhaps the conservation easement contains rigid conditions 

that will conflict with a future state of the parcel.64 In such cases, the environmentally 

sound decision may be to abandon or change restrictions on the parcel in exchange for 

the ability to protect more vulnerable or desirable land. A community could reasonably 

decide that its money and energy are best spent at a different location. Unfortunately, 

the static perpetual conservation easements encumbering the land bind future local 

governments to the priorities set by present local governments.

A local government could deem the trade of flexibility for permanence as worth-

while. Choosing not to conserve could reduce flexibility. Allowing development or cre-

ating structures where development can more easily occur may lead to changes in the 

land that are even harder to deal with. Development prevention could be viewed as con-

serving flexibility by leaving open a wider range of options.65

Local Governments as Conservation Easement Promoters

Even where local governments hold no property interest, they can play a role in pro-

moting or requiring the use of conservation easements. Although state enabling acts 

outline the general requirements of conservation easements, local governments may 

pass additional ordinances or create funding mechanisms that lead to expanding land 

protection through conservation easements. For example, many bond acts and other 

initiatives finance conservation easements.66

The example of the Town of Dunn set forth above includes a voter initiative where 

the government entity ultimately held the conservation easements. Other examples 

include county and municipal programs where local governments provide funding but 

land trusts hold the conservation easements. A government agency may wish to encour-

age land conservation but avoid the burden of monitoring and enforcement associated 

with holding conservation easements.

Where governments seek to encourage the use of conservation easements by pro-

viding funding or other incentives, they should ensure that the government entity is 

recognized in the conservation easement agreement as a third-party beneficiary or 

third-party enforcer. Most state conservation-easement statutes recognize such a role 

as legitimate. Where there is significant public money and interest involved, the gov-

ernment should not relinquish all power to enforce the agreement. Although it may be 

attractive to let nonprofit organizations do the bulk of the work associated with con-
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servation easements, the permanence and integrity of such organizations may be ques-

tionable. Indeed some organizations may simply lack the capacity to enforce (or make 

strategic decisions not to enforce). If a land trust does not enforce, there should be a 

clear mechanism for the local government that funded the agreement to step in.

Conclusion

As development pressures and understandings of environmental degradation increase, 

use of conservation easements by local governments is likely to grow. However, local 

governments should make use of this tool cautiously. Experience and unanswered 

questions about conservation easements suggest vulnerabilities in their nature and 

enforceability, their maintenance costs, and their adaptability.

Beyond the mechanics of creating appropriate conservation easement programs, 

local governments should carefully consider whether conservation easements are the 

best tool to meet their needs. Conservation easements have been heralded as a can’t 

lose proposition, supported by conservationists and property rights advocates alike. 

and they yield expansive land conservation with little public investment. Conservation 

easements can protect environmental amenities and they deserve praise for their indi-

vidual nature and ease of establishment. However, conservation easements are static 

agreements locking in today’s land use preferences and understandings of the natural 

environment to the potential detriment of future generations with different goals or 

understandings of the natural world. Furthermore, although praised as an inexpensive 

method for governments to obtain land conservation, funding necessary for steward-

ship and enforcement could be significant.

Notes

 1. Some conservation easements prohibit acts that are not currently permitted on the land 

due to zoning restrictions or other laws. In such cases, the conservation easement essentially 

makes the restriction permanent—encumbering the land regardless of statutory changes.

 2. 4-34 Powell on Real Property § 34.01[1] (ed. Matthew Bender & Co. 2010).

 3. See, e.g., Unif. Conservation Easement Act § 1(2)(i) (1981); Cal. Civ. Code § 815.2; N.Y. 

Envtl. Conserv. Law § 49-0303(2).

 4. In some cases, holders also have affirmative obligations usually relating to maintenance 

of vegetation, signs, or trails.

 5. See, e.g., Unif. Conservation Easement Act § 2(a). There is a fair amount of debate 

within the land trust community as to what this actually means. Some scholars feel that chari-

table trust doctrines apply to conservation easements in a way that may trump some interpre-

tations of this phrase. When trying to determine the rules regarding amendment, merger, and 

termination, be sure to investigate the property, contract, and trust law implications in your state.

 6. Powell on Real Property contains a short overview of the various state-conservation- 

easement statutes, explaining broadly the differences among them. 4-34A Powell on Real 

Property § 34A.03 (ed. Matthew Bender & Co. 2010).
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 7. Uniform Law Commissioners: A Few Facts About the Uniform Conservation 

Easement Act, http://www.nccusl.org/nccusl/uniformact_factsheets/uniformacts-fs-ucea.asp 

(last visited Dec. 23, 2010). Although the act itself has not been amended, the Executive Commit-

tee amended the prefatory notes and comments in 2007 to update the discussion of charitable 

trusts.

 8. See, e.g., Ala. Code § 35-18-2(a); Alaska Stat. § 34.17.010(e); Idaho Code Ann.§ 55-2107; 

Kan. Stat. Ann. § 58-3811(a); N.M. Stat. Ann. 1978 § 47-12-6(C); Okla. Stat. Ann. tit. 60, 

§ 49.3(A); Or. Rev. Stat. § 271.725(A); W. Va. Code R. § 20-12-5(c). Even where state law prohibits 

creating conservation easements via eminent domain, the federal government retains condem-

nation power.

 9. Relatedly, courts or government agencies could require creation of conservation ease-

ments as part of natural resource damage settlements or as part of other government programs.

 10. Although the bundle-of-sticks metaphor presents a handy way to visualize conserva-

tion easements, there are many objections to viewing property in this parcelized landowner-

centered way. See, e.g., J. E. Penner, The Bundle of Rights Picture of Property, 43 UCLA L. Rev. 711 

(1996); Jeanne L. Schroeder, Chix Nix Bundle-O-Stix: A Feminist Critique of the Disaggregation of 

Property, 93 Mich. L. Rev. 239 (1994–1995).

 11. Brian W. Ohm, The Purchase of Scenic Easements and Wisconsin’s Great River Road: A 

Progress Report on Perpetuity, 66 J. Am. Plan. Ass’n 177, 182 (2000).

 12. Kamrowski v. State, 142 N.W.2d 793, 796 (Wis. Ct. App. 1966). Kamrowski centered on 

whether protection of scenic vistas was a valid public use. The plaintiffs also argued that it was 

not a valid easement for eminent domain purposes because there was no physical occupancy. Id. 

The court stated that “the occupancy is visual.” Id. at 797.

 13. Ohm, supra note 11 at 182 (also noting that the state’s use of eminent domain “ensured the 

inclusion of key properties to complete the parkway corridor, something that voluntary acquisi-

tion programs cannot guarantee.”).

 14. Cal. Civ. Code § 815.2(b); Haw. Rev. Stat. § 198-2(b) Fla. Stat. § 704.06(2).

 15. See, e.g., Neb. Rev. Stat. § 76-2, 115; Nev. Rev. Stat. § 111.420(3).

 16. N.D. Cent. Code § 47-05-02.1(2).

 17. Unif. Conservation Easement Act § 1(2) (1981).

 18. See, e.g., California Open Space Easement Act, Cal. Govt. Code §§ 51050–51065; Califor-

nia Scenic Easement Deed Act, Cal. Govt. Code §§ 6950–6954.

 19. See Anita Zurbrugg & Alvin D. Sokolow, The National Assessment of Agricul-

tural Easement Programs (2003), available at http://www.aftresearch.org/current/browse/

detail.php?id=2024f4def96ade3819fb3d80f5123058 (last visited January 9, 2012) (containing a 

thorough description and assessment of various federal, state, and local agricultural conserva-

tion easement programs and law).

 20. I.R.C. § 170(h)(2)(c).

 21. The right of local governments to own land is often set forth in state constitutions, but 

is also thought to be an inherent sovereign right. Sandra Stevenson, Understanding Local 

Government 85 (2d ed. 2009).

 22. 4-34A Powell on Real Property § 34A (ed. Matthew Bender & Co. 2010).

 23. Elizabeth Byers & Karin Marchetti Ponte, The Conservation Easement Hand-

book 10 (2005).

 24. Id. at 116–42; see also Adena Rissman & Van Bustic, Land Trust Defense and Enforcement of 

Conserved Areas, 4 Conservation Letters 31 (2011).

 25. See, e.g., Telephone Interview with Erica Schmitz, Land Use Manager for the Town of 

Dunn, Wisconsin (Sept. 16, 2010); Peter M. Morrisette, Conservation Easements and the Public 
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Good: Preserving the Environment on Private Lands, 41 Nat. Resources J. 373, 418 (2001) (compar-

ing conservation easements to acquiring a fee simple interest in private land).

 26. But see John D. Echeverria, Regulating Versus Paying Land Owners to Protect the Environ-

ment, 26 J. Land Resources & Envtl. L. 1, 25 (2005–2006) (arguing that regulation is not actu-

ally as easy to change as conservation-easement proponents argue it is).

 27. Telephone Interview with Erica Schmitz, supra note 25; Christopher Serkin, Entrench-

ing Environmentalism: Private Conservation Easements over Public Land, 77 U. Chi. L. Rev. 341, 

345–47 (2010) (discussing how conservation easements by local government appear to be a form 

of entrenchment).

 28. See Craig Peterson & Claire McCarthy, Farmland Preservation by Purchase of Develop-

ment Rights: The Long Island Experiment, 26 DePaul L. Rev. 447, 471 n. 83. (1977).

 29. Serkin, supra note 27 at 347.
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statutes use that term as well). See, e.g., Federico Cheever, Public Good and Private Magic in the Law 

of Land Trusts and Conservation Easements: A Happy Present and a Troubled Future., 73 Denv. U. L. 

Rev. 1077, 1078 (1996); Andrew Dana & Michael Ramsey, Conservation Easements and the Common 

Law 8 Stan. Envtl. L.J. 2, 26 (1989). I shy away from this term because condemned conservation 

easements would not be voluntary and the voluntariness of exactions is debatable. Kathleen M. 

Sullivan, Unconstitutional Conditions, 102 Harv. L. Rev. 1413, 1456 (1989) (arguing that any connec-

tion between coercive and voluntary is elusive); Andrea L. Peterson, The Takings Clause: In Search 

of Underlying Principles Part II Takings as Intentional Deprivations of Property Without Moral Justi-

fication, 78 Cal. L. Rev. 53, 77 (1991) (asserting that developer exactions are not voluntary).

 31. Serkin, supra note 27 at 342.

 32. Land Trust Alliance, 2010 National Land Trust Alliance, available at http://www

.landtrustalliance.org/land-trusts/land-trust-census/national-land-trust-census-2010/2010-

final-report (last visited Feb. 14, 2012).

 33. One option for local governments that want to hold their own conservation easements 

but lack meaningful experience with monitoring and enforcement is to contract out those 

duties, hiring land trusts to conduct monitoring and maintenance.

 34. However, when dealing with donated conservation easements, charitable trust principles 

may prevent dissolution or significant modification of conservation easements in states adopt-

ing that approach. Nancy A. McLaughlin & W. William Weeks, Hicks v. Dowd, Conservation Ease-

ments, and the Charitable Trust Doctrine: Setting the Record Straight, 10 Wyo. L. Rev. 73, 77 (2010). 

Additionally, laws against nonprofits producing private inurement may hamper efforts at release 

or amendment. Nancy A. McLaughlin & Benjamin Machlis, Amending and Terminating Perpet-

ual Conservation Easements, 3 Prob. & Prop. 52, 54–55 (July/August 2009) (discussing the variety 

of laws that must be considered when contemplating amendments to a conservation easement 

such as the charitable trust principle of private inurement).

 35. Jessica E. Jay, Third-Party Enforcement of Conservation Easements, 29 Vt. L. Rev. 757, 764–

66 (2004–2005).

 36. See Echeverria, supra note 26 at 19. 
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 38. Town of Dunn, WI, Ordinance 4-3 Relating to the Town of Dunn Rural Preservation 

Program, available at http://town.dunn.wi.us/resources/ordinancecreatingruralpreservation 

programamended.pdf (last visited January 9, 2012).

 39. The town would also accept donations of conservation easements, but to date no one has 

offered any. Telephone Interview with Erica Schmitz, supra note 25. However, there have been a 
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few bargain sales where the landowners were able to receive some charitable tax benefits. The 
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town has not pursued that route because it is more expensive and also would require the town to 
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ronmental Protection.
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conservation easement programs). See also Cal. Pub. Res. Code Ann. § 10230; Mich. Comp. 

Laws § 324.36203; Utah Code Ann. § 11-38-302; Va. Code Ann. § 3.1-18.10.
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