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Procedural and Substantive Standards for Relocation in the Fourth 
Department after Tropea v. Tropea. 

 
Tropea’s Standard for Relocation 

Tropea v. Tropea, 87 N.Y.2d 727 (N.Y. 1996): 
Ultimately, Courts must determine, based on all of the proof, whether it has been 

established by a preponderance of evidence that the custodial parent's proposed relocation would 
serve child's best interests. 

In Tropea, the New York Court of Appeals held that each relocation request must be 
considered on its own merits, with predominant emphasis being placed on what outcome is most 
likely to serve the best interests of the child.  Factors relevant to whether to permit custodial 
parent to relocate with child include, but are not limited to: 

 each parent's reasons for seeking or opposing move;  
 quality of relationship between child and custodial and noncustodial parents;  
 impact of move on quantity and quality of child's future contact with noncustodial parent;  
 degree to which custodial parent's and child's life may be enhanced economically, 

emotionally, and educationally by move; and  
 feasibility of preserving relationship between noncustodial parent and child through 

suitable visitation arrangements. 
In Tropea, the custodial mother was allowed to move from Onondaga County to the 

Schenectady area, where she and her fiancé had already purchased a new home.  The father was 
given substantial weekend, summer and vacation visitation and the father would still have 
“regular and meaningful” access with the children. 
 In the other case incorporated in the Tropea decision (Browner v. Kenward), the Court 
allowed the mother to move 130 miles from Westchester County to Pittsfield.  The mother 
petitioned to move because she had lost her job in Westchester County, but was able to find a job 
in Pittsfield.  Her family also lived near Pittsfield, so they would be able to help her with 
childcare.  The father argued that the 130 mile move would eliminate his midweek visitation and 
diminish the quality of his weekend visits with his son, but the Court found the move did not 
deprive the father of a meaningful opportunity to maintain a close relationship with his son. 
  

New York Court of Appeals 

Granger v. Misercola, 21 N.Y.3d 86 (N.Y. 2013):  
An incarcerated parent does not forfeit rights to visitation with his or her child.  Where 

the parent is involved in a meaningful way in the child’s life prior to the incarceration and where 
the court finds visitation with the parent is a benefit to the child, visitation at the correctional 
facility is in the best interests of the child.  When the incarcerated parent is transferred from one 
prison to another, a modification petition in Family Court, rather than an appeal from the original 
grant of visitation, is the appropriate avenue to address visitation. 
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Fourth Department 
 

Lauzonis v. Lauzonis, 120 A.D.3d 922 (4th Dept. 2014): 
During a divorce action, the mother sought permission to relocate with the parties’ 

children from Lewiston to Grand Island.  An order of custody and visitation provided that 
“neither party shall relocate the children out of their current school district without written 
consent from the other parent or a court order approving the same.” 

Niagara County Supreme Court denied the mother’s request on the ground there was no 
change of circumstances warranting a hearing on the issue of relocation.  The Fourth Department 
held this was error and remanded to Supreme Court for an evidentiary hearing to determine 
whether the proposed relocation was in the children’s best interests. 
 
Quistorf v. Levesque, 117 A.D.3d 1456 (4th Dept. 2014): 

Mother moved to Maine with the children without the father’s consent.  Father initiated 
proceeding seeking sole custody and primary residency of the children.  The Court treated this 
case as an initial custody determination case rather than a relocation case.  The Monroe County 
Family Court found the mother had been the primary caretaker since the children were born and 
was more involved in the children’s lives than the father.  Giving deference to the Family 
Court’s assessment of the credibility of the witnesses, the Fourth Department affirmed. 
 
Yaddow v. Bianco, 115 A.D.3d 1338 (4th Dept. 2014): 

Father was not allowed to relocate to Maryland with the parties’ eight-year old son.  The 
father failed to provide proof of a job offer in Maryland, and the father and his wife made no 
effort to find employment in New York.  Furthermore, a relocation to Maryland would have 
made it difficult for the child to maintain a relationship with his mother and two brothers who 
were residing in Central New York. 
 
Venus v. Brennan, 103 A.D.3d 1115 (4th Dept. 2013): 
 Mother petitioned to modify the parties' joint custody order to relocate from Syracuse to 
the New York City area with the parties' child.  Family Court denied mother’s request.  Fourth 
Department reversed, holding that the mother did, in fact, establish by a preponderance of the 
evidence that the relocation would benefit the child economically and emotionally because with 
the mother’s increased earning potential, she would be able to spend more time with the child.  
The mother also agreed to maintain a visitation schedule and would pay transportation costs to 
transport the child to and from the father’s residence in Syracuse. 
 
Grant v. Grant, 101 A.D.3d 1711 (4th Dept. 2012): 

Erie County Supreme Court denied mother’s request to relocate to Ohio with the couple’s 
three children.  The Supreme Court then entered an order that stated, “if the [mother] relocates to 
Ohio, notwithstanding this Court's Decision, the [father] shall be granted custody of the parties' 
three (3) minor children with an appropriate access schedule to be arranged between the children 
and the [mother].” 

The Fourth Department upheld the denial of the mother’s request to relocate because she 
did not prove by a preponderance of the evidence that the relocation would be in the best 
interests of the children.  However, the Fourth Department vacated the provision that custody of 
the children will be transferred to the father in the event that the mother relocates to Ohio. That 
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provision, “while possibly never taking effect, impermissibly purports to alter the parties' 
custodial arrangement automatically upon the happening of a specified future event without 
taking into account the child[ren]'s best interests at that time.” 
 
Williams v. Epps, 101 A.D.3d 1695 (4th Dept. 2012):  

Mother failed to establish that relocating to Georgia was in the child's best interests.  
Although mother testified that she was offered a position as a hair stylist at a salon in Atlanta, 
she did not put forth evidence concerning the salary, benefits, or work schedule of the 
employment and therefore did not show that the child’s life would be enhanced economically or 
educationally by the move.  The child had regular and meaningful access with the father in 
Buffalo.  The court also noted that the child’s relationship with both the paternal and maternal 
relatives in Buffalo would be adversely affected by the mother’s proposed relocation to Atlanta. 
 
Lang-Loeb v. O’Neill, 99 A.D.3d 1198 (4th Dept. 2012): 
 Mother’s request to relocate to Alabama with the parties’ daughter was denied.  Mother’s 
primary reason for moving to Alabama was because she had obtained a job there, but by the end 
of the proceedings, the mother no longer had that job.  Although the mother asserted that she had 
other job offers in Alabama, no evidence had been admitted at trial with respect to those offers.  
Furthermore, the court stated, “the mother made ‘no attempts to obtain employment in New York 
State since she voluntarily closed her day care center.’”  The Fourth Department did, however, 
strike the Family Court order’s provision that primary physical custody of the child shall be 
transferred to the father in the event that the mother relocates to Alabama because that 
determination cannot rest on a specified future event without taking into account the child's best 
interests at that time.  
 
Mineo v. Mineo. 96 A.D.3d 1617 (4th Dept. 2012): 
 The Fourth Department held that Erie County Family Court erred by denying mother’s 
petition to change the child’s school enrollment from the Grand Island School District to the 
Kenmore-Tonawanda School District.  The Fourth Department held that the record strongly 
suggested the relocation would enhance the lives of the mother and the child financially because 
it would alleviate the mother's burden of transporting the child to and from Grand Island Schools 
or, in the alternative, finding new housing on Grand Island.  The relocation would also enable the 
mother to increase her efforts to obtain employment.  The Court also found no indication that the 
quality of the education provided by the Kenmore–Tonawanda School District to be inferior to 
that of the Grand Island School, nor did the Court find evidence that the father's access to the 
child would be affected by the change in school districts. 
 
Holtz v. Weaver, 94 A.D.3d 1557 (4th Dept. 2012): 

Mother’s petition to relocate to Florida with the parties’ child was denied.  Although the 
mother's reason for moving (to assist in caring for ill maternal grandfather) was valid, the mother 
failed to establish that the lives of the mother and child would be enhanced economically or 
educationally by the proposed move.  The Referee found that the child and the father had a 
strong relationship and that the father was very active in the child's life.  The father and daughter 
would not be able to sustain the quality of their relationship if the child moved to Florida.  The 
Attorney for the Child indicated to the Referee that the child wished to move to Florida, but the 
Fourth Department stated the Referee properly held that the child’s wishes are not determinative.   
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Barlow v. Smith, 94 A.D.3d 1437 (4th Dept. 2012): 
(Additional Factor – attempt to secure mental health services before relocation) 
 Mother’s request to move to Detroit, Michigan with the parties’ children was denied 
because the mother failed to establish that her children’s lives would be enhanced economically, 
emotionally, and educationally by the move.  The court also considered the children’s 
relationship with their father and determined the relationship would be adversely affected by the 
relocation because of the distance between Erie County and Detroit, and the mother had failed to 
establish there was a suitable visitation arrangement that would allow the children to maintain a 
close relationship with their father.  The court also relied on an additional relevant factor that 
weighed against relocation.  The mother failed to establish she had made any attempt to secure 
mental health services in Detroit. 
 
Saperston v. Holdaway, 93 A.D.3d 1271 (4th Dept. 2012): 
(Initial Custody Determination) 
 Mother petitioned to move from Erie County to Brooklyn with the parties’ child.  Erie 
County Family Court denied the mother’s request and awarded the parties joint custody of their 
child and granted father primary physical custody of the child.  Family Court applied the 
relocation factors from Tropea, but the Fourth Department held this case to be an initial custody 
determination, not a relocation case and therefore, the Family Court had erred. The mother’s 
“relocation is not a proper basis upon which to award primary physical custody to [the father] . . .  
inasmuch as the child will need to travel between the parties’ two residences regardless of which 
parent is awarded primary physical custody.”  The Fourth Department held that the mother was 
the child’s primary caregiver for the first 14 months of his life, up to the commencement of the 
custody proceeding.  The mother took the child to doctor appointments, provided health 
insurance for the child, and was not unfit to care for the child.  The Fourth Department also held 
the mother was more economically stable than the father. 
 
Handel v. Handel, 92 A.D.3d 1285 (4th Dept. 2012): 

Mother’s request to relocate to Florida with the parties’ child was denied.  The mother 
failed to meet her burden of showing the proposed relocation was in the best interests of the 
child. 
 
Ramirez v. Velazquez, 91 A.D.3d 1346 (4th Dept. 2012): 
 Mother’s petition seeking permission to relocate with the parties’ three children from 
Utica to New York City was denied by the Oneida County Family Court and affirmed by the 
Fourth Department.  The Court found that the relationship between the father and the children, as 
well as the relationship between the children and the father’s mother and sister would be 
adversely affected by the mother’s relocation. 
 
Moore v. Kazacos, 89 A.D.3d 1546 (4th Dept. 2011): 

The court granted the mother sole custody of the parties’ infant son and the father 
appealed.  The father argued that in the initial custody proceeding the court should have 
considered the factors set out in Tropea because the mother moved from Syracuse to North 
Carolina shortly after she commenced the proceeding.  Since this was an initial custody 
determination, the court did not need to adhere to a strict application of the relevant Tropea 
factors.  Additionally, as of the date of the hearing, the father had never seen the child and did 
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not avail himself of opportunities to visit the child during the pendency of the proceeding.  
 

Butler v. Hess, 85 A.D.3d 1689 (4th Dept. 2011): 
(Economic Necessity) 

Erie County Family Court denied mother’s request to relocate and continued the order of 
joint custody.  The Fourth Department reversed, finding the mother’s relocation was in the best 
interest of the child. 

The mother requested permission to relocate because she and her husband lost their jobs 
within a relatively short period of time.  After mother and her husband lost their jobs, they 
depleted their savings and their house was placed in foreclosure.  The mother and her husband 
had unsuccessfully attempted to locate jobs in Western New York before the mother’s husband 
accepted a job in Pennsylvania out of financial necessity.  The Fourth Department held it was 
error for the Family Court to give more weight to the feasibility of preserving the relationship 
between the parent without primary physical custody without giving appropriate weight to the 
economic necessity for relocation. 
 The mother and her husband also testified that they would transport the child from 
Pennsylvania to Western New York every other weekend, and they offered to pay for a hotel for 
the father in Pennsylvania on his off-weekends.  The holiday scheduled would remain unchanged 
because the mother and her husband would spend holidays in Western New York with their 
families.  Also, the mother’s husband had purchased video conferencing equipment to enable the 
father and the child to communicate during the week and during the father’s off-weekends. 

 
Canady v. Binette, 83 A.D.3d 1551 (4th Dept. 2011): 
(Economic Necessity) 

Mother’s proposed relocation to Louisiana was in the child’s best interest.  The father 
contended that the mother’s petition should have been denied because his financial 
circumstances precluded him from traveling to Louisiana to visit the child.  However, the Court 
noted that the father paid minimal child support, and that the mother’s income was the only 
financial source for the child’s healthcare, childcare, and education.  The nature of the mother’s 
work was highly specialized and the jobs that were available closer to New York were temporary 
in nature, whereas the job in Louisiana was permanent and paid a generous salary with benefits.  
The Court also noted that the father had “no accustomed close involvement in the child’s 
everyday life.” 
 
Webb v. Aaron, 79 A.D.3d 1761 (4th Dept. 2010): 

Erie County Family Court denied mother’s modification petition to relocate to California 
with the parties’ daughter.  The Fourth Department affirmed, stating that the Family Court 
properly determined that the mother failed to establish that her daughter's life and her own life 
would “be enhanced economically, emotionally and educationally by the relocation.”  The court 
also determined that the relationship of the daughter with respondent father and other relatives, 
particularly those who provided frequent and meaningful support in the Buffalo area, would be 
adversely affected by the proposed relocation.  
 
Thomas v. Thomas, 79 A.D.3d 1829 (4th Dept. 2010): 
(Economic Necessity) 

Father was allowed to relocate permanently with the parties’ children to Maryland.  The 
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father demonstrated the move was in the best interests of the children by showing an economic 
necessity for the proposed move.  
 
Harnanto v. Gandasaputra, 78 A.D.3d 1527 (4th Dept. 2010): 
 Erie County Family Court granted father’s application to relocate with the parties’ 
children from Buffalo to New Jersey, finding the move would be in the best interest of the 
children.  Fourth Department affirmed.  Factors leading to the decision were not discussed in the 
opinion. 
 
Rauch v. Keller, 77 A.D.3d 1409 (4th Dept. 2010): 

Mother petitioned for permission to relocate with the parties’ child to Florida.  Onondaga 
County Family Court dismissed her petition because the mother did not meet her burden in 
establishing by the preponderance of the evidence that the relocation was in the child’s best 
interests.  Fourth Department affirmed. 
 
Murphy v. Peace, 72 A.D.3d 1626 (4th Dept. 2010): 
 Cattaraugus County Family Court denied mother’s request to relocate to Addison, New 
York with the parties’ child and the Fourth Department affirmed.  Family Court determined that 
the mother failed to establish that the lives of the mother and child would “be enhanced 
economically, emotionally and educationally by the move.”  The mother cited a desire to further 
a relationship between the child and his half sibling as one reason for seeking permission for the 
move, but she offered no evidence that relocation was necessary to accomplish that goal. 
 
Dove v. Rose, 71 A.D.3d 1411 (4th Dept. 2010): 

Family Court entered an order on the father’s petition to modify custody, granting the 
father sole custody with permission to relocate to Arizona with the child.  The mother’s 
deteriorating mental health constituted a change in circumstances warranting modification.  The 
Family Court failed to include an analysis of the Tropea factors in making that determination, 
but the Fourth Department determined the record was sufficient to analyze the relevant factors 
and affirmed the Family Court decision, finding the father met his burden of establishing by a 
preponderance of the evidence that the proposed relocation would be in the best interests of the 
child.   
 
Linn v. Wilson, 68 A.D.3d 1767 (4th Dept. 2009): 
 Mother was granted permission by the Cattaraugus County Family Court to relocate with 
the child to Alabama and the Fourth Department affirmed.  In his appeal, the father argued the 
Family Court should have ordered a psychiatric evaluation of the mother.  The mother testified 
she had bipolar disorder, but that she had maintained a medication regimen for 20 years and was 
under the care of a family physician.  The father presented no evidence that the mother’s mental 
health was poorly managed or unregulated.  The mother had been the primary caretaker of the 
child since his birth, and the father did not consistently exercise the visitation he had been given 
under a prior court order.  The Family Court found the father’s testimony concerning his actual 
time spent with the child to be “vague and evasive.” 
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Seyler v. Hasfurter, 61 A.D.3d 1437 (4th Dept. 2009): 
 Erie County Family Court denied the mother’s petition to relocate to Texas with the 
parties’ son.  The Fourth Department affirmed, concluding that the mother failed to establish the 
lives of mother and child “may be enhanced economically, emotionally and educationally [to any 
degree] by the move.  The mother also failed to establish the child’s relationship with the father 
would be preserved despite the relocation. 
 
Wahlstrom v. Carlson, 55 A.D.3d 1399 (4th Dept. 2008): 

Family Court granted permission to the mother to move to California with the parties’ 
child and the Fourth Department affirmed.  The mother established by a preponderance of the 
evidence that the proposed relocation would be in the best interests of the child.  No discussion 
of relevant Tropea factors in the opinion. 
 
Scialdo v. Cook, 53 A.D.3d 1090 (4th Dept. 2008): 

Herkimer County Family Court granted the mother’s petition to relocate to Florida with 
the parties’ child and the Fourth Department affirmed.  The mother had been the primary 
caretaker of the child since his birth, and the mother’s family had continuously been involved in 
the child’s life.  The child had a relationship with a maternal aunt and cousins who also reside in 
Florida.  The Court also found that the relocation would “enhance the financial situation” of the 
mother.  The Court noted that although the relocation would affect the frequently of the father’s 
visitation, the father would be entitled to visit his son in Florida at any time he would be able to 
do so, and the cost of transporting the child for visitation would be divided equally between the 
mother and the father. 
 
Dukes v. McPherson, 50 A.D.3d 1529 (4th Dept. 2008): 
 Monroe County Supreme Court denied mother’s petition to relocate to the state of 
Maryland with the parties’ son and the Fourth Department affirmed.  Although the relocation of 
a child outside of the geographic area where the noncustodial parent resides is not presumptively 
against the child’s best interests, in this case the Supreme Court properly considered the Tropea 
factors in concluding the move was not in the child’s best interests. 
 
Cunningham v. Sudduth, 50 A.D.3d 1623 (4th Dept. 2008): 

Erie County Family Court granted custody of the parties’ child to the father and the 
Fourth Department affirmed.  The mother had cross-petitioned for custody without seeking 
permission for the child to relocate with her to Orlando, Florida, she moved with the child to 
Orlando during the pendency of the proceeding. Family Court determined that the mother failed 
to establish that the child's best interests were served by the relocation.  
 
Parish A. v. Jamie T., 49 A.D.3d 1322 (4th Dept. 2008): 

The Fourth Department reversed an order of the Lewis County Family Court, finding the 
mother’s proposed move to North Carolina was in the best interests of the children.  The court 
stated, “there are ... many cases where less frequent but more extended visits over summers and 
school vacations would be equally conducive, or perhaps even more conducive, to the 
maintenance of a close parent-child relationship” (quoting Tropea), and we conclude that this is 
such a case. “It is in the best interests of the children to spend time with their father and his live-
in girlfriend when school is not in session since, in our view, a better father-child relationship 
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will be fostered with such an arrangement.” 
 
Pamela H. v Cordell W., 43 A.D.3d 1319 (4th Dept. 2007): 
(failure of non-custodial parent to satisfy child support obligations) 
 Monroe County Family Court granted mother sole custody of the child, granted 
permission for the child to relocate out of state with the mother, and awarded visitation to the 
father.  The Fourth Department affirmed, finding the relocation was in the best interests of the 
child.  In its decision, the Court considered the mother’s unsafe living conditions in Rochester, 
which resulted in part from the failure of the father to satisfy his child support and other financial 
obligations. 
 
Jennifer L.B. v. Jared R.B., 32 A.D.3d 1174 (4th Dept. 2006): 
 The Genesee County family court denied mother’s petition to relocate to Illinois with the 
parties’ children and then granted the father’s cross-petition and awarded him primary physical 
custody of the children.  The Fourth Department held that Family Court's determination that the 
proposed relocation would not be in the children's best interests had a sound and substantial basis 
in the record and thus would not be disturbed.  However, the Court noted that the only change in 
circumstances in the record was the mother’s proposed relocation to Illinois.  That proposed 
relocation does not by itself justify altering an existing custody arrangement because the mother 
agreed to remain in the area in the event her relocation petition was denied. 
 
Cynthia L.C. v James L.S., 30 A.D.3d 1085 (4th Dept. 2006): 

Joint legal custodians, mother and maternal grandmother, petitioned for modification of a 
prior custody order to permit child to relocate with them from Watertown, NY to Florida.  The 
Jefferson County Family Court continued the joint legal custody with mother and maternal 
grandmother and granted their petition.  Fourth Department affirmed.  The court held the 
relocation was in child's best interests.  The mother and grandmother presented evidence of 
economic necessity for the proposed move, and the Court found that economic necessity can be a 
particularly persuasive ground in allowing the child to relocate with the mother and grandmother. 
 
Jones v. Tarnawa, 26 A.D.3d 870 (4th Dept. 2006): 
 Mother brought petition in Herkimer County Family Court, seeking primary custody of 
the parties’ children and permission to relocate from Herkimer County to Indiana.  Family Court 
determined mother did not meet the burden of showing the proposed relocation as in the 
children’s best interests.  The Fourth Department held the Family Court correctly determined the 
children’s relationship with their father would be adversely affected because of the distance 
between Herkimer County and Indiana.  The sole factor that supported the mother’s request to 
relocate was her desire for a “fresh start” in her new marriage.  A “fresh start” standing alone is 
insufficient to warrant a relocation. 
 
Brockington v. Alexander, 26 A.D.3d 884 (4th Dept. 2006): 
 Father petitioned for sole custody of the parties’ child and permission to relocation to 
Alabama with the child.  The Monroe County Family Court granted father’s petition and the 
Fourth Department affirmed, finding the father established by a preponderance of the evidence 
that the relocation to Alabama would serve the child's best interests.   
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Petroski v. Petroski, 24 A.D.3d 1295 (4th Dept. 2005): 
During a divorce action, Oneida County Supreme Court held that the mother's proposed 

relocation with children approximately 25 miles from father's residence was not in children's best 
interests and the Fourth Department affirmed. 

Prior to the divorce trial, the parties had shared physical custody of the children, with 
equal amounts of time spent with each parent, and the children were attending a school located 
within two miles of each party's home.  The mother was building a new home approximately 25 
miles from father's residence and sought primary physical custody so that she could enroll the 
children in the school district near her new home.  The Court found that the mother failed to 
establish by a preponderance of the evidence that the proposed relocation would be in the best 
interests of the children 
 
Liverani v. Liverani, 15 A.D.3d 858 (4th Dept. 205): 
 The Fourth Department held that the Erie County Supreme Court erred when it 
summarily denied the mother’s application seeking permission to relocate to Ohio.  
Determinations affecting custody and visitation should be made following a full evidentiary 
hearing to establish if a proposed relocation is in the best interests of the children. 
 
Wright v. Dunham, 13 A.D.3d 1138 (4th Dept. 2004): 
 Ontario County Family Court denied the mother’s petition asking for full custody of the 
parties’ son and allowing her to relocate with the son to Virginia.  Fourth Department affirmed, 
noting that although the recommendation of the Law Guardian is important, it is not 
determinative in a relocation case.  
 
Chancer v. Stowell, 5 A.D.3d 1082 (4th Dept. 2004): 
 Onondaga County Family Court denied mother’s petition seeking sole custody of the 
parties’ son and permission to move to Kansas City.  Mother’s husband was required by his 
employer to relocate there.  The Fourth Department agreed with the mother that the court erred 
in its determination that she was required to establish a change of circumstances with respect to 
her request for permission to relocate.  Nonethless, the Fourth Department concluded that 
relocation was not in the best interests of the child.  The child and his father had close ties and 
the relocation would impact their relationship, the court also considered the young age of the 
child (7 years old), his extended family in Central New York, and the geographical restriction 
requiring child to stay in Central New York that was part of an amended custody and visitation 
order between the parties. 
 
Carncross v. O’Connell, 302 A.D.2d 931 (4th Dept. 2003): 
(International Relocation) 
 The Fourth Department reversed an Erie County Family Court order that had denied the 
mother permission to relocate to the People’s Republic of China for a period of two years with 
the parties’ minor child.  In reversing, the Fourth Department stated, “the record reflects that the 
parties' child would have the unique experience of living in a foreign country and attending a 
renowned international school. We conclude that the relocation, which is for a limited two-year 
period with extended visitation periods with respondent, would be in the child's best interests. 
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Wood v. Hargrave, 292 A.D.2d 795 (4th Dept. 2002): 
Steuben County Family Court properly found that the mother failed to establish by a 

preponderance of the evidence that her relocation with the parties' child from Steuben County to 
South Carolina was in the child's best interests.  Although the relocation would have benefitted 
the child economically, her relationship with her father would have been adversely affected 
because a reasonable visitation schedule would not be feasible in view of the distance between 
the two locations, the financial circumstances of the parties and the father’s work schedule.  
 
Fruchter v. Fruchter, 288 A.D.2d 942 (4th Dept. 2001): 

The Fourth Department held that the Monroe County Supreme Court did not err when it 
granted the mother’s request to relocate with the children to Connecticut. The mother sustained 
her burden of demonstrating by a preponderance of the evidence that the proposed relocation 
would be in the children's best interests.  The mother had always been the children's principal 
caretaker. The father, on the other hand, as a result of his past emotionally and physically 
harmful conduct toward the children, lacked a current relationship with the three oldest children 
and, at the time of trial, had a strained relationship at best with the youngest. 

 
Boyer v. Boyer, 281 A.D.2d 953 (4th Dept. 2001): 

Mother sought modification of father's visitation with the parties' child based upon 
mother's relocation with the child from Onondaga County to Jefferson County. Father cross-
petitioned for an order awarding him custody of the child. The Jefferson County Family Court 
transferred primary physical residence of the child from mother to father.  The Fourth 
Department reversed, holding that the modification of father’s visitation scheduled based on the 
mother’s relocation instead of a transfer of primary physical custody to the father’s residence 
would serve the child’s best interests. 

In making its decision, the Fourth Department stated, “the relocation will enhance the 
financial situation of petitioner and the child, and it will allow petitioner to spend more time with 
her.”  The Fourth Department acknowledged the relocation would affect the frequency of the 
visits with the father, the mother had demonstrated a willingness to maintain a positive visitation 
schedule that would allow the father to maintain a positive and nurturing relationship with the 
child.   

The Fourth Department also agreed with the Law Guardian that a transfer of primary 
physical residence from mother to father was not in the child’s best interests. 
 
Guiffrida v. Adams, 277 A.D.2d 948 (4th Dept. 2000): 
 Mother petitioned the Cayuga County Family Court for permission to relocate with the 
parties’ two children from Auburn, NY to San Diego, CA.  The petitioner wished to relocate to 
San Diego because her mother has Lou Gehrig’s disease and needed to relocate to a warmer 
climate.  The mother also had relatives in San Diego that would offer support as her mother’s 
condition worsened.  Cayuga County held the move would not be in the children’s best interests 
and the Fourth Department affirmed. 
 The mother repeatedly testified that the father is a good father for the children and there 
was no testimony that he was an inappropriate caretaker for the children.  The Court found the 
mother’s justifications for moving to San Diego did not justify moving the children away from 
the father and his extended family. 
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Savage v. Morrison, 262 A.D.2d 1077 (4th Dept. 1999): 
 The Mother wished to relocate from Monroe County to Pittsburgh with the parties’ 12 
year old son.  The parties had entered into a separation agreement that provided the “mother shall 
have the right to move with the child.”  The Fourth Department held that the provision was a 
relevant factor to consider in determining the child’s best interests, but that it was not dispositive.  
The mother wanted to relocate to Pittsburgh in order to care for her elderly mother, but the Court 
held that the mother’s motive was a pretext to deprive the father of his relationship with his 
daughter. 
 The Fourth Department went on, stating, “even assuming, arguendo, that defendant's 
reason to relocate is unrelated to plaintiff, we conclude that other factors support the denial of 
defendant's request to relocate. Both parents have a close and loving relationship with their child. 
Plaintiff has exercised his visitation rights with the child on a regular basis. . . . Defendant has 
not shown that she is supportive of the child's relationship with [the father], which is a factor to 
consider in determining the impact of the move upon the child. . . . In addition, the 12–year–old 
child has indicated that she wishes to remain in Monroe County.”  The proposed move to 
Pittsburgh was not in the child’s best interests. 
 
Emmi v. Fleszar, 256 A.D.2d 1199 (4th Dept. 1998): 
 (“Fresh Start” alone is not enough to justify relocation) 
 The Fourth Department held that the Family Court erred in allowing the mother to 
relocate from Syracuse to Philadelphia with the parties’ minor child.  The mother’s sole reason to 
relocate was to place distance between mother and father in order to alleviate the conflict 
between them.  No evidence was presented that would indicate relocation was in the best 
interests of the child. 
 A “fresh start” alone is not sufficient to justify relocation.  A custodial parent’s desire to 
relocate solely based on irreconcilable differences between mother and father is also not 
sufficient to justify relocation. 
 
Sean I.R. v. Jennifer J.B., 251 A.D.2d 1034 (4th Dept. 1998): 

The Fourth Department reversed a Niagara County Family Court decision and 
determined the best interests of the child would be served by permitting the mother to retain 
custody upon her relocation to her family home in Wayne County while granting the father 
liberal visitation rights.  
 
Carlson v. Carlson, 248 A.D.2d 1026 (4th Dept. 1998): 

The Fourth Department held that a transfer from the Cassadaga Central School District to 
the Panama Central School District (25 miles) was in the children’s best interests.  The mother 
had presented evidence that she had made a reasonable attempt to find housing within the 
Cassadaga school system and that the move was motivated by the failure of that attempt, along 
with her impending remarriage and the opportunity to improve her economic situation.  The 
move would affect the existing visitation schedule with the father, but the overall impact on the 
children’s relationship with the father would be minimal considering the move was only a 
distance of 25 miles. 

 
Hilton v. Hilton, 244 A.D.2d 902 (4th Dept. 1997): 
 The Fourth Department held that is was in the best interests of the child to restore custody 
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to the mother, despite the fact that she had relocated to a new home 400 miles away from the 
father (from Jamestown to Hillsdale, Columbia County).  In affirming the Chataqua County 
Supreme Court’s decision, the Fourth Department found the father’s history of alcohol and drug 
abuse, his repeated acts of violence against the mother and her daughter, and the father’s various 
criminal convictions were all taken into account in properly awarding the mother custody.  
Furthermore, the mother had been the primary caretaker since the child was born, except for a 
short period of time immediately preceding the hearing. 
 
Sawyer v. Sawyer, 242 A.D.2d 969 (4th Dept. 1997): 
 Erie County Supreme Court denied the mother’s motion to relocate with the parties' four-
year-old daughter from Buffalo to Delaware, and the Fourth Department affirmed.  Since the 
parties’ separation, the father had faithfully and regularly exercised visitation with his daughter 
and had unfailingly paid child support.  The visitation schedule proposed by the mother if she 
were to move to Delaware with the child reduced the father’s visitation by one half.  In making 
its decision, the Fourth Department noted that the relocation was not based on the mother’s 
economic necessity or financial improvement, but rather was based entirely on the job preference 
of her fiancé.  
 
Gillard v. Gillard, 241 A.D.2d 966 (4th Dept. 1997): 
(International Relocation) 

Mother sought modification of father’s court-ordered visitation so that she could relocate 
with the child from Genesee County to Vancouver, Canada.  The Genesee County Family Court 
denied the wife’s petition.  The Fourth Department reversed, holding that allowing modification 
of visitation so that wife could relocate to Canada to remarry was in the best interests of the 
child. 

It was established that the mother had always been the primary caretaker of the child and 
had been required to work full time since the parties’ divorce and at one time even took on an 
extra part-time job to meet her financial burden as a single parent.  The mother testified that her 
work schedule was stressful and allowed her limited ability to spend time with the child.  The 
mother’s fiancé had an income in excess of $100,000 and significant business interests in 
Vancouver, precluding him from moving to New York.  The mother testified that when she 
remarried she would not be required to work and could spend more time with the child.  The 
mother’s fiancé had a good relationship with the child and planned to set up a college fund for 
the child.  The Court noted that the Law Guardian supported the relocation as being in the best 
interests of the child because it would give her greater educational and cultural opportunities. 
 The proposed visitation schedule provided visitation between father and the child over 
Christmas and spring vacations and for the entire summer.  Furthermore, the mother offered to 
pay the child’s transportation to and from Vancouver and testified that she would encourage the 
father to visit the child in Vancouver. 
 
Cate v. LaValley, 229 A.D.2d 945 (4th Dept. 1996): 

The Ontario County Family Court awarded custody of the parties' child to the mother and 
granted her application to relocate with the child to Texas.  The Fourth Department affirmed the 
relocation would serve the best interests of the child.  The mother had been the primary caretaker 
of the child since the child was born.  The father showed little interest in his daughter, visiting 
her and paying child support only sporadically.  The mother had lived most of her life in Texas 



	 13

and wished to return there to be closer to her immediate family and attend cosmetology school.  
The father had no steady residence or employment in New York, and a history of fathering 
children out of wedlock and then failing to support them.  He also had a history of drug and 
alcohol abuse. 


