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I. Policy & History Underlying Denial of Access 

 
It is well settled that a noncustodial parent should have reasonable rights of 

meaningful visitation.1  This policy is echoed throughout New York State caselaw.2  

Thus, in most New York State custody disputes, the noncustodial parent is awarded 

meaningful visitation with their children.  Constitutionally, this is a sound policy. 

Parental Right to Visitation Under the Constitution 

  A series of cases have given constitutional character to matters concerning the 

relational interests of parents and children.3  These cases acknowledge “a private realm of 

family life which the state may not enter.”4  Decisions involving marriage, and especially 

child rearing, are inherently private and must be protected against government intrusion.5  

Constitutional protection of the family includes the fundamental right to raise one’s 

child.6  “It is cardinal with us that the custody, care and nurture of the child reside first in 

the parents, whose primary function and freedom include preparation for obligations the 

state can neither supply nor hinder.”7  The importance of the familial relationship rests in 

the emotional attachment and intimacy that results from daily contact.8 

These familial constitutional concerns speak directly to the importance of maintaining 

parental relationships.   By awarding visitation to each parent the state avoids 

unwarranted familial intrusion that the Constitution seems to proscribe.  

                                                 
1 McCauliffe v. Pearce, 176 A.D.2d 382, 383 574 N.Y.S.2d 90 (3d Dept. 1991).  
2 See, e.g., Granger v. Misercola, 21 N.Y.3d 86, 90 (2013).   
3 Application of A & M, 61 A.D.2d 426, 430, 403 N.Y.S.2d 375, 378 (4th Dept. 1978) (internal citations 
omitted).   
4 Prince v. Massachusetts, 321 U.S. 158, 166 (1944).   
5 Griswold v. Connecticut, 31 U.S. 479, 485 (1965).   
6 Stanley v. Illinois, 405 U.S. 645, 658 (1972) (holding the Illinois law that denied an unmarried father a 
hearing on parental fitness was unconstitutional); Meyer v. Nebraska, 262 U.S. 390, 398 (holding parents 
of the right to teach their children a language of their choosing).   
7 Prince, 321 U.S. at 166.   
8 See Wisconsin v. Yoder, 406 U.S. 205, 231-33 (1972). 
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New York State  

New York State law reiterates the broader Constitutional policy by customarily 

awarding visitation to the noncustodial parent.  This is true even in cases of extreme 

familial unrest.  However, the New York State legislature has not enunciated any clear 

statutory authority for the court’s denial of visitation.  Thus, the common law is the basis 

for the law.  A great deal of guidance comes from the First, Second, and Third Appellate 

Division Departments; the Fourth Department gives less direction concerning the denial 

of visitation.  Even so, it is clear: New York State policy leans towards visitation, rather 

than denial.   

II. New York Law: A Statutory Basis for Denying Access 

New York law does not contain a statute that comprehensively serves to deny 

custodial access to one parent or another.  However, in limited circumstances, one statute 

denies access to convicted murderers. 

Domestic Relations Law § 240 Concerning Murder  

 In 1998 the Legislature enacted a law precluding, except in limited circumstances, 

an award of visitation to a parent who has been convicted of the murder of the other 

parent.9  The legislation was effective as of July 7, 1998.  In 1999 the statute was 

amended to incorporate the murder of a sibling, a half-sibling, or a step-sibling of the 

subject child.  Because the Family Court possesses the same power to make custody and 

visitation determinations as that of the Supreme Court, the Domestic Relations Law 

governs Family Court as well.10   

                                                 
9 N.Y. DOM. REL. LAW § 240. 
10 N.Y. FAM. CT. ACT § 651. 
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Generally, the court may not order custody or visitation to a person who has been 

convicted of a murder in the first or second degree in New York where the victim of the 

murder was the parent, legal custodian, legal guardian, sibling, half-sibling, or step-

sibling of the child whose custody is the subject of the legal proceeding.11  In addition, 

the court may not order visitation if the parent has been convicted of an offense in 

another state which, if committed in New York, would constitute either first or second 

degree murder of the same abovementioned relations.12   

 However, there is an exception.  The court may order visitation where: 1) the 

child is of suitable age to assent; 2) the child is not of suitable age to assent but the 

child’s custodian or guardian assents; or 3) the convicted murderer can prove by a 

preponderance of the evidence: a) he or she was a victim of domestic violence 

perpetrated by the victim of the murder; and b) the domestic violence was causally 

related to the murder.13  In addition, the court must find that such visitation is in the best 

interests of the child.14  This exception cannot be invoked until there is a hearing to 

resolve the issues regarding fulfillment of the exception.15  Thus, the court may not 

invoke the exception until a hearing is held.16   

On April 10, 1996 John R. petitioned for visitation of his son, Michael.17  Shortly 

after his petition was filed Mr. R was charged with the murder of Michael’s mother, Mr. 

                                                 
11 Id.  
12 N.Y. DOM. REL. LAW § 240 (1-c)(a).   
13 N.Y. DOM. REL. LAW § 240 (1-c)(b).   
14 Id. 
15 N.Y. DOM. REL. LAW § 240 (1-c)(a).   
16 Id; In these situations the presence of the attorney for the child is mandatory.  N.Y. FAM. CT. ACT § 249 
(stating that attorney for the child presence is also mandatory in the following situations: juvenile 
delinquency, persons in need of supervision (more commonly known as a “PINS”, dissolution of parental 
rights, a contested revocation of adoption, foster care review, placement of children in protective custody, 
and proceedings determining guardianship and custody of children in foster care). 
17 John R. v. Marlene C., 179 Misc. 2d 72, 73 (Sup. Ct. Kings Co. 1998).   
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R.’s estranged wife.18  On July 15, 1997 Mr. R. was convicted of the murder and 

sentenced to 23 years to life.19  At the time the Court made its visitation decision, Mr. 

R.’s criminal appeal was pending.20  On the issue of visitation the Court referred to 

Domestic Relations Law § 240.21  The Court recognized: “Denial of visitation is a drastic 

remedy that should be invoked only where there is substantial evidence that visitation 

would be detrimental to the child.”22  Even so, the Court held that no applicable 

exception existed to warrant Mr. R.’s visitation with Michael.23  The Court found: 1) at 

the time, Michael was only three years old; and thus, Michael could not assent to 

visitation; 2) Michael’s grandmother and legal custodian opposed the visitation; and 3) 

there was no evidence that Michael’s mother had committed domestic violence against 

Mr. R.24  Pursuant to Domestic Relations Law § 240, John R. was denied access to his 

son, Michael.25   

An award of visitation is more likely than not because, even in cases of murder, a 

parent may be awarded visitation.  The circumstances under which visitation is denied are 

extremely limited.  The murderous parent must have murdered a relative of the child; not 

just any murder will suffice to trigger the statute.  Thus, even a parent who has murdered 

a non-family member may be allowed access to his or her children.  Even more, the 

statute has exceptions.  Thus, even a parent who has killed their child’s parent may be 

awarded access if any one of the exceptions is met.  Even though this statute provides a 

                                                 
18 Id.   
19 Id. 
20 Id. 
21 Id. at 74.   
22 John R., 179 Misc. at 75.  
23 Id. at 77.  
24 Id. at 78.  
25 Id.  
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basis to deny access, the limited circumstances under which it does so shows that only 

exceptional circumstances warrant total denial of visitation.  

Domestic Relations Law § 240 Concerning Domestic Violence 

 Spousal abuse perpetrated by one parent against another is a legitimate factor for 

the court to consider in making its custody determination.  In fact, New York legislation 

demands the consideration of such.26   

 Pursuant to the 1996 Amendments to the Domestic Relations Law, the court is 

required to consider the effect domestic violence has upon the best interests of the child 

in determining custody or visitation.27  The parent seeking to have the abuse considered 

must allege, in a sworn pleading, that the other parent has committed domestic violence 

against the alleging parent or a member of his or her family or household.28  But, the 

allegation, alone, is not enough.29  The allegation must be proven by a preponderance of 

the evidence.30  Even if the allegations are proven, the fact of the domestic violence is 

not, by itself, determinative of the custody or visitation question.31  The statute requires 

the court to consider the domestic violence "together with such other facts and 

circumstances as the court deems relevant in making a direction…."32 

 The court considers many factors in determining whether a parent who has 

committed domestic violence is fit for an award of visitation.  A parent who commits 

domestic violence may have issues with impulse control that the court must consider.33  

In addition, the court may order comprehensive psychological evaluations of the 

                                                 
26 N.Y. DOM. REL. LAW § 240(1). 
27 Id.  
28 Id.   
29 Id.  
30 Id. 
31 N.Y. DOM REL. LAW § 240(1). 
32 Id. 
33 Gagliardo v. Gagliardo, 151 A.D.2d 718, 720, 543 N.Y.S.2d 684, 686 (2d Dept. 1989).   



 7

perpetrator of the domestic violence to determine whether permanent visitation should be 

awarded.34  Additionally, even if a parent has not committed acts of domestic violence, 

that the parent exposed the child to domestic violence committed by others, is a factor 

that merits serious consideration.35 

 Evidence that one spouse has acted violently towards the other does not 

necessarily warrant denial of access to the abuser-parent.  However, courts have 

consistently held that domestic violence, especially domestic violence occurring within 

the presence of the child, clearly relates to the abuser-parent’s parental fitness.36  Even so, 

even outrageously violent behavior will not necessarily warrant a denial of access.37 

 In Rohan the Court conceded the father’s acts of domestic violence were 

egregious; even so, the petitioner-father was awarded visitation.38  Mr. Rohan assaulted 

the mother of his children on numerous occasions.39  In addition he fired a weapon at his 

wife, pointed the weapon at her feet and fired, and set fire to her residence.40  He was 

arrested on charges of arson and pled guilty. 41 Mr. Rohan was incarcerated for three 

months.42  After his release, Mr. Rohan attempted to run his wife’s vehicle off the road.43  

                                                 
34 Wissink v. Wissink, 301 A.D.2d 36, 40, 749 N.Y.S.2d 550, 552 (2d Dept. 2001) (ordering 
comprehensive psychological evaluation of the abuser-parent).   
35 Scialdo v. Kernan, 301 A.D.2d 884, 886, 754 N.Y.S.2d 406, 408 (3d Dept. 2003) (finding respondent 
had a history of abusive relationships, having been abused by her former three husbands, indicating a lack 
of good decision-making skills).   
36 See, e.g., A.F. v. N.F., 156 A.D.2d 750, 754 549 N.Y.S.2d 511, 514 (2d Dept. 1989).  
37 Rohan v. Rohan, 213 A.D.2d 814, 807, 623 N.Y.S.2d 390, 393 (3d Dept. 1995).  
38 Id. at 806, 392.   
39 Id. at 805, 391. 
40 Id.  
41 Id. 
42 Id.   
43 Id.  
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At the time, Sean, the couple’s son, was in the vehicle.44  Nevertheless, Mr. Rohan was 

granted visitation rights to be fixed by the Family Court.45     

Again, the statute operates to deny access in extremely limited situations.  The 

statute requires that domestic violence be considered in determining custody and 

visitation.  Yet even egregious acts of domestic violence do not necessitate denial of 

access for the abusing parent.  

III. Caselaw46  

The Recurrently Announced Common Law Standard for Denying Access 

 It is well settled that a noncustodial parent should have reasonable rights of 

meaningful visitation.47  There is a rebuttable presumption that, in initial custody 

arrangements, a noncustodial parent will be granted visitation.48  It is presumed that 

parental visitation is in the best interest of the child in the absence of proof that such 

visitation will be harmful.49  Thus, overall, the law presumes visitation with a 

noncustodial parent to be in the child’s best interest.50 

But parental rights to visitation are subordinate to the policy of protecting children 

from parents that are incapable or unwilling to perform as parents.51  However, the denial 

of such rights is a drastic remedy, and an order denying visitation must be based on 

                                                 
44 Rohan, 213 A.D.2d at 806, 623 N.Y.S.2d at 392.   
45 Id.  
46 Fourth Department caselaw denying visitation to a noncustodial parent is extremely rare.  Thus, this 
section focuses predominantly on authority coming from other Appellate Division Departments.  However, 
the standard for the denial of visitation is taken, largely, from the Court of Appeals case, Granger v. 
Misercola, 21 N.Y.3d 86, 90 (2013).  This case speaks, specifically, to situations of parental incarceration.  
However, the case sets out the broader standard for denial of visitation.  Being that it comes from the New 
York State Court of Appeals it is, of course, authoritative.   
47 See, e.g., McCauliffe, 176 A.D.2d at 383, 574 N.Y.S.2d at 92.   
48 Granger v. Misercola, 21 N.Y.3d 86, 90 (2013).   
49 Id.   
50 Id. (internal quotations omitted).   
51 See Sullivan Co. Dep’t of Soc. Serv. v. Richard C., 260 A.D.2d 880, 687 N.Y.S.2d 470 (3d Dept. 1999).   
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substantial evidence that visitation would be detrimental to the welfare of the child.52  To 

justify suspension of a parent’s visitation rights exceptional or extraordinary 

circumstances must exist.53  Invariably, the term “exceptional circumstances” is related to 

situations where visitation is inimical to the child’s welfare or the parent has forfeited his 

or her right to access.54   

 Procedurally, the issue of visitation, like that of custody, may not be determined 

on the basis of opposing affidavits, but only after there has been a plenary hearing based 

on the best interests of the children.55  A total denial of access must be based upon 

substantial evidence.56  In other words, visitation will only be denied upon a showing, 

from sworn testimony or documentary evidence, that visitation will be harmful.57  The 

matter of visitation is solely within the discretion of the court.58  The Appellate Division 

generally defers to the Family Court’s findings of fact; those findings will not be 

disturbed on appeal unless they lack a sound basis in the record.59   The presumption in 

favor of visitation may be rebutted through demonstration by a preponderance of the 

evidence.60   

                                                 
52 Janousek v. Janousek, 108 A.D.2d 782, 784, 485 N.Y.S.2d 669 (2d Dept. 2006); DePinto v. DePinto, 98 
A.D.2d 985, 985 470 N.Y.S.2d 775 (4th Dept. 1983).   
53 Weiss v. Weiss, 436 N.Y.S.2d 862, 865 (1981); Twersky v. Twersky 103 A.D.2d 775, 775, 447 N.Y.S.2d 
409 (2d Dept. 1984). 
54 Jane W. v. John W., 137 Misc. 2d 24, 27 (Sup. Ct. Kings Co. 1987). 
55 Matter of Elizabeth D., 127 A.D.2d 971, 971, 513 N.Y.S.2d 56 (4th Dept. 1987); Herb v. Herb, 8 
A.D2.2d 419, 422, 188 N.Y.S.2d 41, 42 (4th Dept. 1959). 
56 Herb, 8 A.D.2d at 422, 188 N.Y.S.2d at 42.  
57 Granger, 21 N.Y.3d at 91 (stating the “substantial evidence” or “substantial proof” language should not 
be interpreted to heighten the burden). 
58 Herrara v. O’Neill, 20 A.D.3d 422, 423 798 N.Y.S.2d 126 (2d Dept. 2005).   
59 Mix v. Gray, 265 A.D.2d 692, 694 696 N.Y.S.2d 308 (3d Dept. 1999).   
60 Granger, 21 N.Y.3d at 91. 
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Overall, the appropriate legal standard involves applying the presumption in favor 

of visitation and considering whether the presumption has been rebutted by a showing, by 

a preponderance of the evidence, that visitation would be harmful to the child.61  

Incarceration 

 The rebuttable presumption in favor of visitation remains applicable even when 

the parent seeking visitation is incarcerated.62  An imprisoned parent does not forfeit his 

or her visitation rights by being incarcerated.63  Incarceration, alone, does not necessitate 

a denial of visitation, but a demonstration that such visitation would be harmful to the 

child justifies denial.64  In deciding whether the presumption is rebutted, the possibility 

that a visit to an incarcerated parent would be harmful to the child must be considered, 

together with other relevant facts.65  Visitation to an incarcerated parent should be denied 

where it is demonstrated that, under all the circumstances, visitation would be harmful to 

the child’s welfare, or that the right to visitation has been forfeited.66  The party seeking 

to deny visitation to the incarcerated parent has the burden to show visits would be 

detrimental to the best interests of the child.67 

 The evidence must show that visitation, if awarded, would be exceptionally 

harmful.  In one case, the opposition of the mother and law guardian, unsupported by any 

testimony regarding psychological health of the child and whether she would be harmed 

                                                 
61 Id.   
62 Id. at 90.   
63 Id. at 91. 
64 Id. (internal citations omitted). 
65 Id; Sharpe v. Carpenter, 256 A.D.2d 1231, 1231, 684 N.Y.S.2d 108, 108 (4th Dept. 1998) (holding the 
lower court had not properly conducted an evidentiary hearing to determine whether, weighing all the 
factors involved, the incarcerated father should be denied visitation).     
66 Id.  
67 Lonobile v. Betkowski, 261 A.D.2d 829, 829, 689 N.Y.S.2d 790, 790 (4th Dept. 1999). 
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by prison visits, was insufficient to support the Family Court’s suspension of the 

incarcerated father's visitation with child.68 

 Similarly, the incarcerated Petitioner-Father in Granger was awarded visitation by 

the Fourth Department and the decision was affirmed by the Court of Appeals.69  The 

record established Petitioner was convicted of felony drug charges for which he was 

sentenced to an aggregate term of incarceration for eight years.70  But, prior to 

incarceration, the father was present for the child’s birth.71  In addition, Petitioner 

testified that, during the six to seven months prior to his incarceration, following the 

child’s birth, he visited the child on approximately twelve occasions.72  After 

incarceration, Petitioner requested that Respondent-Mother bring the child to the 

correctional facility for visitation.73  Petitioner attempted to maintain a relationship with 

the child over the telephone and by sending letters, cards, and gifts.74   

 The Court in Granger recognized the three-year-old child would be required to 

travel a distance of over two hours to visit with his incarcerated father.75  Even so, the 

fact that the child was young and would need to travel between his residence and the 

prison did not necessitate the denial of visitation.76  Petitioner-Father had arranged for his 

mother and sisters to transport the child to the correctional facility.77  However, these 

family members were “virtual strangers” to the child.78  Nonetheless, the Court scheduled 

                                                 
68 Crowell v. Livziey, 20 A.D.3d 923, 924, 798 N.Y.S.2d 279, 280 (4th Dept. 2005). 
69 Id. 
70 Granger v. Misercola, 96 A.D.3d 1694, 1695, 947 N.Y.S.2d 736, 738 (4th Dept. 2012). 
71 Id. 
72 Id.   
73 Id. 
74 Id.   
75 Id. 
76 Id. (citing Culver v. Culver, 82 A.D.3d 1296, 1299, 918 N.Y.S.2d 619 (3d Dept. 2011).   
77 Id. 
78 Id. at 1696. 
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limited visits during an initial six-month period so to afford the family members the 

opportunity to familiarize with the child, and to establish visitation for the incarcerated 

father.79  The Fourth Department held, the Court has “fashioned a visitation plan that was 

viable and workable.”80  The Court noted, such a long period of separation between the 

Petitioner-Father and the subject child could be detrimental to the relationship.81  Thus, 

the Court affirmed the Family Court’s award of visitation to the incarcerated father.82   

Cases of Abuse 

 If a party alleges and proves, by a preponderance of the evidence, that a child is 

abused by the noncustodial parent then the court shall consider such evidence of abuse in 

determining the visitation arrangement that is in the child’s best interests.83  However, 

cases of abuse will not necessitate a denial of visitation; instead, the court is more likely 

to award supervised or limited visitation to an abusive parent.84   

However, in a Fourth Department Appellate Division decision the Court upheld 

the Family Court’s decision to terminate a father’s right to visitation.85  The record 

established that the father used “excessive physical force on his children.”86  Abuse 

warranted a denial of visitation in the Fourth Department.  In another case, the Fourth 

Department found the children were in worse condition when they returned home from 

                                                 
79 Id.  
80 Id.   
81 Id.   
82 Id.   
83 N.Y. DOM. REL. LAW § 240(1)(a). 
84 See, e.g., In the Matter of Brynn UU v. Erin I, 220 A.D.2d 830, 831, 632 N.Y.S.2d 305, 307 (3d Dept. 
1996) (modifying a supervised visitation order to allow an abusive father to have unsupervised visitation 
with his children); Matter of Brandon UU, 193 A.D.2d 835, 835, 597 N.Y.S.2d 525 (3d Dept. 1993) 
(allowing a Father who had sexually abused his son and neglected both his son and daughter to visit with 
his children with supervision). 
85 Matter of Adam H., 195 A.D.2d 1074, 1074, 600 N.Y.S.2d 406, 406 (4th Dept. 1993). 
86 Id.  
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being in their father’s custody.87   In addition, Petitioner-Father was guilty of repeated 

instances of both physical and verbal abuse.88  The Court reiterated: only exceptional 

circumstances warrant the denial of visitation.89  But, “the test [was] met here” and 

Petitioner was denied meaningful visitation with his children.90   

Other Bases 

 In addition to incarceration and abuse, there are other bases by which visitation 

may be denied to a noncustodial parent.  Severe mental illness may constitute grounds for 

denial of visitation.91  A psychologist’s expert testimony concerning a parent’s severe 

mental illness will be a sufficient basis for denial of the visitation.92  A parent’s refusal to 

comply with an order of visitation does not necessarily result in an overall denial of 

visitation.93  But, a parent who does not visit with a child for a prolonged period of time 

may be denied visitation.94 

There will absolutely not be a denial of visitation based on parental inability to get 

along.95  However, the court may deny visitation when one parent’s misbehavior persists 

despite an initial award of only supervised visitation.96  In Licitra, the Court found the 

Respondent-Mother had “chronically” used her supervised visitation time to behave in a 

                                                 
87 Ashkar v. Ashkar, 278 A.D.2d 924, 924, 718 N.Y.S.2d 561, 561 (4th Dept. 2000).   
88 Id.  
89 Id.   
90 Id.  
91 William R. v. Josephine R., 178 A.D.2d 183, 183 577 N.Y.S.2d 43 (1st Dept. 1991) (denying a father 
visitation after psychologist found father was suffering from delusional paranoid disorder or paranoid 
personality disorder). 
92 Id.   
93 Acker v. Acker, 212 A.D.2d 1014, 1014, 623 N.Y.S.2d 34 (4th Dept. 1995). 
94 Jones v. Jones, 155 A.D.2d 542, 542, 547 N.Y.S.2d 200 (2d Dept. 1989) (finding noncustodial parent 
failed to visit child for seven years); Heyer v. Heyer, 112 A.D.2d 539, 540, 491 N.Y.S.2d 476 (3d Dept. 
1985) (finding father had failed to exercise visitation rights and failed to make reasonable accommodations 
for transportation).  
95 Schack v. Schack, 98 A.D.2d 802, 802, 469 N.Y.S.2d 813 (2d Dept. 1983). 
96 Licitra v. Licitra, 255 A.D.2d 384, 385, 679 N.Y.S.2d 700 (2d Dept. 1998) (holding an “indefinite 
suspension of supervised visitation was warranted”) 
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manner that cause her children emotional distress.97  The mother persisted in making 

comments that denigrated her children and their Petitioner-Father.98  Neither of the 

children, at the ages of 16 and 13, wished to continue visiting with their mother.99  The 

mother’s misbehavior was persistent, and so, she was denied visitation.   

IV. Court-Determined Limits for Visitation 

Rather than completely denying visitation to a noncustodial parent, it is more 

likely the court will suspend visitation or require visitation to be supervised.  Denial of 

visitation is unwarranted where supervised or restricted access can adequately dispel 

concerns.100  In addition, a suspension of visitation does not preclude a parent from 

petitioning the court for modification and reinstatement of visitation rights.101  Thus, both 

suspended and supervised visitation serve as intermediates; steps taken before the court 

takes such “draconian” measures as to totally deny visitation.102  

Supervised or Restricted Access 

 Courts may specify the time, place, and circumstances of visitation.103  Supervised 

visitation is an intermediate step to cope with threat without having to resort to an 

extreme measure involving an altogether denial of visitation.  The court may find a denial 

                                                 
97 Id.  
98 Id.   
99 Id.  
100 Acker, 212 A.D.2d at 1015, 623 N.Y.S.2d at 35.  
101 See, e.g., In the Matter of Ashley S., 129 A.D.2d 581, 581, 514 N.Y.S.2d 80 (2d Dept. 1987) (noting 
“nothing contained in this decision shall be construed as precluding the mother from making a new 
application to resume visitation).   
102 Janousek v. Janousek, 108 A.D.2d 782, 785, 485 N.Y.S.2d 305 (2d Dept. 1985).   
103 Parker v. Ford, 453 N.Y.S.2d 465, 466 (1982) (holding, in view of the father’s drinking habits the lower 
court properly refused unsupervised visitation, but drinking habits did not warrant a complete denial of 
visitation). 
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of visitation to be unwarranted where a risky situation could be mediated by ordering 

supervised visitation at a neutral site.104   

Supervised access has been deemed appropriate even under exceptional 

circumstances.  For example, a father of two children, 11 and 16, was psychologically 

disturbed.105  The children had expressed fear of their father because he had picketed 

abortion clinics and sprinkled holy water around the family home.106  Even so, the father 

was awarded supervised visitation with his children.107  In a case with perhaps an even 

more concerning factual basis, a father who had been indicted for sexual abuse of the 

subject child was awarded supervised access.108  Seemingly, an altogether denial of 

access is deemed so undesirable that the court will award supervised visitation even in the 

most extraordinary, and even dangerous, circumstances. 

The court may recommend a parent’s completion of some type of training.109  For 

example, in Simpson, the Court required that the father’s completion of at least twelve 

accredited anger management courses.110  However, a parent’s rights to visit with their 

child cannot be conditioned upon participation in, or completion of, counseling.111  

However a parent can be directed to obtain counseling or therapy if such treatment would 

be in the best interests of the children, as part of the visitation order.112  

 

 

                                                 
104 Acker, 212 A.D.2d at 1015, 623 N.Y.S.2d at 34.   
105 Benjamin v. Benjamin, 111 A.D.2d 395, 396, 571 N.Y.S.2d 38 (2d Dept. 1985).   
106 Id.   
107 Id.   
108 Matter of Beverly SS, 132 A.D.2d 825, 827, 517 N.Y.S.2d 618 (3d Dept. 1987).   
109 Simpson v. Simrell, 296 A.D.2d 621, 621, 745 N.Y.S.2d 123 (3d Dept. 2002). 
110 Id.   
111 Gadomski v. Gadomski, 256 A.D.2d 675, 677, 681 N.Y.S.2d 374, 376 (3d Dept. 1998) (holding mental 
health professionals may not be Court-delegated to decide what is in the best interests of the children).   
112 Id.   



 16

Suspended Visitation 

 Like supervised visitation, suspended visitation serves to avoid altogether denial 

of visitation.  In Williams, the Second Department Appellate Division found the Family 

Court had properly suspended a mother’s visitation after hearing from a psychologist as 

to the severity of the mother’s mental illness.113  However, the Court emphasized that the 

visitation was merely suspended, not denied, and overturned the Family Court’s decision 

in that the Family Court had barred the mother from filing any future applications for 

custody and visitation without proof of anti-psychotic treatment.114  The Court held: the 

Family Court had no authority to compel a parent to undergo psychological treatment as a 

condition precedent to applying for future custody and visitation.115 

 Similarly, in Davenport, the Fourth Department Appellate Division found the 

Family Court had properly suspended visitation.116  The Family Court had properly found 

visitation with the child’s father was detrimental to the child’s welfare.117  However, once 

again, the Court reversed insomuch as the Family Court had ordered that the parent seek 

a mental health evaluation as a condition to resumption of visitation.118 

V. Constructive Loss of Access 

Geographical Relocation 

 A custodial parent may choose to relocate, constructively denying the 

noncustodial parent some access to the child.  The factors examined in geographical 

relocation cases and initial custody and visitation determinations are similar.  But, 

                                                 
113 Williams v. O’Toole 4 A.D.3d 371, 371, 771 N.Y.S.2d 546 (2d Dept. 2004).   
114 Id.   
115 Id.   
116 Davenport v. Ouweleen, 5 A.D.3d 1079, 1079 773 N.Y.S.2d 701 (4th Dept. 2004).   
117 Id.   
118 Id. 
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overall, the analysis that the court has adopted in each case is separate and distinct.119  

Specifically, each relocation request is considered on its own merits, with predominant 

emphasis being placed on what outcome is most likely to serve the child’s best interest.120  

Whereas, initial custody determinations start with a rebuttable presumption that visitation 

with the noncustodial parent is in the child’s best interest.121  The Court in Granger made 

clear: the decision in the seminal relocation case, Tropea, did not reject an initial 

presumption in favor of visitation.122  But rather, that decision rejected a “mechanical, 

tiered analysis that prevents or interferes with a simultaneous weighing and comparative 

analysis of all the relevant facts and circumstances” involved in a relocation case.123  

Thus, relocation cases will employ a totality of the circumstances analysis; whereas, 

initial custody determinations will begin with a rebuttable presumption in favor of 

visitation.124  These decisions are consistent because neither rule gives the noncustodial 

parent’s rights such disproportionate weight as to predetermine the outcome or bar further 

inquiry into the best interests question.125 

Each relocation case is considered on its own merits; meaning, the court considers 

all relevant facts and circumstances with predominant concern on whether relocation is in 

the best interests of the child. 126  A geographic move will not be allowed if the move will 

                                                 
119 Granger, 21 N.Y.3d at 91. 
120 Tropea v. Tropea, 87 N.Y.2d 727, 738 (1996). 
121 Granger, 21 N.Y.3d at 90.   
122 Id. 
123 Id. (citing Tropea, 87 N.Y.2d at 738).   
124 Id.   
125 Id. at 91.   
126 Tropea, 97 N.Y.S.2d at 738. (stating factors considered include, but are not limited to: the custodial 
parent’s state reasoning for the move, the feasibility of a parallel move by the noncustodial parent, the good 
faith of the parents in opposing or wanting the move, the child’s respective attachment to the custodial and 
noncustodial parent, the quality of the lifestyle the child would have with and without the move, the effect 
of the move on the child’s relationships with extended family, whether the child’s life can be enhanced 
educationally or economically, the feasibility of preserving the relationship between the child and the 
noncustodial parent, and the feasibility of reaching a suitable visitation agreement).   
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effectively deprive the noncustodial parent of access.127  But, a move may still be 

permitted even if the noncustodial parent is deprived of some access.128  Thus, 

relocations, if permitted by the court, may have the practical effect of denying the 

noncustodial parent some of their previously allowed access.   

VI. The Attorney for the Child and Loss of Access 

Best Interests and Substituted Judgment 

 The attorney for the child is charged with advocating according to the child’s 

position.129  However, under very limited circumstances, the attorney for the child is 

permitted to substitute judgment.130  In substituting judgment, the attorney for the child 

advocates for an outcome that may be contrary to the child’s position, but is what the 

attorney believes to be in the child’s best interests.131  The attorney for the child may 

substitute judgment in two situations: 1) where the attorney for the child believes an 

outcome that is consistent with the child’s position would put the child in immediate 

peril; or 2) where the attorney for the child believes the child client lacks capacity to 

make his or her own legal decisions.132   

Thus, the attorney for the child may face a situation where the child would like to 

visit with a parent, but the attorney for the child feels that such visitation would not be in 

the child’s best interests.  But the attorney for the child must advocate for the child’s 

position unless one of the limited abovementioned conditions for substituting judgment 

                                                 
127 Stac v. Levindofske, 153 A.D.2d 310, 310 550 N.Y.S.2d 966 (4th Dept. 1990); Richardson v. Howard, 
135 A.D.2d 1140, 1140, 523 N.Y.S.2d 272, 273 (4th Dept. 1987)  
128 Thomson v. Smith, 277 A.D.2d 520, 520, 715 N.Y.S.2d 505 (3d Dept. 2000) (holding a relocation was 
allowed where the father was only losing his midweek visit).   
129 Chief Judge Rule 2.4. 
130 N.Y. AM. CT. ACT § 249. 
131 Id.  
132 Honorable Henry J. Scudder, Ethics for Attorneys for Children, Fourth Department (2013), 
http://www.nycourts.gov/courts/ad4/AFC/AFC-ethics.pdf. 
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are met.  Hypothetically, a child of reasonable capacity may communicate to their 

attorney a desire to visit with their noncustodial parent.  The attorney may find such 

visitation would put the child in immediate peril.  In such a situation the attorney for the 

child may substitute judgment and advocate against visitation.  Notably, the only reason 

the attorney for the child could substitute judgment in this hypothetical situation was 

based on the attorney’s “immediate peril” finding.  Even where the attorney for the child 

is unable to substitute judgment, the court makes visitation determinations based on the 

child’s best interests rather than based upon the child’s position.   

In one case, the children were willing to visit with their father, but the court 

determined such visits were not within the child’s best interests.133  The father, recently 

released from prison, petitioned for visitation with his children.134  The children, Adam 

and Brian, were thirteen and nine respectively.135  Their father had been incarcerated for 

several years prior to the filing of his petition because he had attempted to murder his 

children’s mother.136  The children communicated their willingness to have contact with 

their father.137  Neither child expressed fear concerning their father.138  However, the 

Court noted the mother’s affidavit clearly expressed that she remained fearful for her life 

and safety.139  In addition, the petitioning father had had no visitation for the prior five 

                                                 
133 In re Proceeding Under Article 6 of the Family Court Act J.G., 808 N.Y.S.2d 918, 918 (Fam. Ct. Nassau 
Co. 2005) [hereinafter “J.G.”]. 
134 Id.   
135 Id.   
136 Id.   
137 Id.   
138 Id.   
139 J.G., 808 N.Y.S.2d at 918.    
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years “all due to his own actions.”140  Ultimately, the Court denied the father’s petition 

for visitation, despite the children’s willingness to visit with their father.141 

Conversely, in Eric L., the Court determined visits were within the children’s’ 

best interests despite their opposition.142  The Appellate Court found the Family Court 

had wrongfully denied Petitioner-Father’s request for visitation.143  The Court found the 

Family Court had made its decision largely based upon the children’s opposition to 

visiting with their father.144  Further, the Court found Respondent-Mother had 

unjustifiably reinforced the children’s fears of their father.145  Thus, despite the children’s 

opposition, the Court granted Petitioner-Father supervised visitation with his children.146 

Overall, the court makes custody and visitation rulings based on the child’s best 

interests; thus, even where the attorney for the child does not substitute judgment the 

court may, separately, find such visitation is outside or within the child’s best interests 

and deny or grant visitation. The attorney for the child advocates for the child’s position, 

but the court makes a determination based on the child’s interests, not necessarily the 

child’s position.  Ultimately, the court’s findings concerning the child’s interests will 

control visitation determinations. 

Support and Access 

 Denial of access, of course, does not necessitate a denial of support.  Thus, the 

attorney for the child that advocates for denial of access, should, in addition, advocate for 

an award of support to ensure that the child receives the monetary support to which the 

                                                 
140 Id.   
141 Id.   
142 Eric L. v. Dorothy L., 130 A.D.2d 660, 661 515 N.Y.S.2d 591, 592 (2d Dept. 1987). 
143 Id.  
144 Id.  
145 Id.  
146 Id.   
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child is entitled.  A court’s denial of access will not relieve the noncustodial parent of the 

obligation to pay child support.147  The noncustodial parent is never permitted to 

unilaterally suspend support payments.148 

VII. Implications 
 

Conclusively, it is an arduous task to receive a court order denying access to a 

noncustodial parent.  It is more likely than not that the noncustodial parent will be 

awarded some visitation.  It is well settled that a noncustodial parent has a right to 

meaningful visitation.149  Thus, even in situations where parents are incarcerated,150 

where parents have a history of abuse,151 and where parents have a severe mental 

illness,152 visitation may be awarded.  There is a rebuttable presumption that, in initial 

custody arrangements, a noncustodial parent will be granted visitation;153 thes 

presumption is not easily overcome.   

However, supervised visitation is a viable alternative.  Various charitable groups 

throughout the state provide comprehensive supervision to ensure the safety of the 

children.154  Supervised visitation, aptly, allows a noncustodial parent with whom the 

court or the custodial parent is concerned to maintain a relationship with their children.   

 The attorney for the child must advocate for the child’s position.  Whereas, the 

court considers the child’s best interests to make a final decision concerning visitation.  

                                                 
147 Bubbins v. Bubbins, 114 A.D.2d 346, 347 493 N.Y.S.2d 869 (2d Dept. 1985).  
148 Courten v. Courten, 92 A.D.2d 579, 580, 459 N.Y.S.2d 464 (2d Dept. 1983) (suspending the 
noncustodial parent’s duty to make support payments based on the custodial parent’s persistent and 
unjustifiable interference with the noncustodial parent’s visitation).  
149 McCauliffe, 176 A.D.2d at 383, 574 N.Y.S.2d at 92.   
150 Granger, 21 N.Y.3d at 91. 
151 Matter of Brynn UU, 220 A.D.2d at 831, 632 N.Y.S.2d at 307.   
152 See Gadomski, 256 A.D.2d at 677, 681 N.Y.S.2d at 376. 
153 Granger, 21 N.Y.3d at 91.   
154 Division of Child Support Enforcement, Access and Visitation Services, available at 
https://www.childsupport.ny.gov/access_visitation.html. 
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Thus, if the child wishes to visit with their noncustodial parent, and the attorney for the 

child has no reason to substitute judgment, the attorney cannot effectuate a denial of 

visitation through advocacy because, instead, the attorney is charged with zealously 

advocating for the child’s position.155   

However, the attorney for the child holds a unique position.  The attorney for the 

child is privy to more information than the court because the attorney for the child meets 

with the child, employs social workers who meet with parents, and, generally, has more 

access to information pertaining to the child’s wellbeing.  Thus, the attorney for the child 

is able to gather important information.  During information gathering, the attorney for 

the child may become aware of a dangerous situation that warrants a denial of visitation.  

If that is the case, the attorney may find the situation dire enough to substitute judgment, 

inform the court of the situation, and request that visitation be denied.  The attorney for 

the child, more than other court officers, is able to “find the truth.”  Thus, the attorney for 

the child plays a special role in custody and visitation disputes.   

                                                 
155 Chief Judge Rule 2.4. 


