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Abstract: This thesis will introduce some of the negative, unintended consequences of age of 

sexual consent laws. It will demonstrate how these consequences function, as well as who they 

affect, and it will elaborate on the significance of each. This thesis does not explore every 

consequence of age-of-consent laws, nor propose that the consequences explored here occur 

under all circumstances, nor argue that age of consent laws should be abolished, nor even that 

should be revised in any particular way. Rather, it aims simply to explore some of the neglected 

harms that such laws impose and that should be taken into consideration in discussion and 

reform around the issue. In reaching that aim, this thesis will reveal some of the harms of 

stigmatizing the sexuality of minors, and it will take seriously the possibility that sexual 

relationships between adults and minors of a certain age can be healthy and should be legal under 

some circumstances. Furthermore, this thesis will not only address sexual relations between 

young people. It will examine ways that statutory rape law can affect individuals of all ages in 

the U.S. The consequences of statutory rape law will be presented in separate sections, with each 

section representing a specific critique of age-of-consent laws: a critique from Justice, one from 

Sociology, and one from Queer Theory. These critiques have some overlaps between them, but 

they are organized separately so that the differences can be recognized and appreciated. 
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Introduction 

Age-of sexual-consent laws, also known as statutory rape laws, are intended to protect minors 

from sexual exploitation by adults, and to punish those who perpetrate sexual harm on another 

individual. In the United States the age at which an individual can legally consent to sexual 

activities varies. Sixteen is the youngest age at which a non-married person can legally consent 

to sex in the U.S., and eighteen is the oldest age that a person cannot legally consent to sex in the 

U.S. While the intentions behind age of sexual consent laws are largely benevolent, there are 

unintended consequences that should be acknowledged—negatively, sometimes severe, on the 

lives of groups and individuals. 

This thesis will introduce some of the negative, unintended consequences of age of sexual 

consent laws. It will demonstrate how these consequences function, as well as who they affect, 

and it will elaborate on the significance of each. This thesis does not explore every consequence 

of age-of-consent laws, nor propose that the consequences explored here occur under all 

circumstances, nor argue that age of consent laws should be abolished, nor even that should be 

revised in any particular way. Rather, it aims simply to explore some of the neglected harms that 

such laws impose and that should be taken into consideration in discussion and reform around 

the issue. In reaching that aim, this thesis will reveal some of the harms of stigmatizing the 

sexuality of minors, and it will take seriously the possibility that sexual relationships between 

adults and minors of a certain age can be healthy and should be legal under some circumstances. 

Furthermore, this thesis will not only address sexual relations between young people. It will 

examine ways that statutory rape law can affect individuals of all ages in the U.S. 
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The consequences of statutory rape law will be presented in separate sections, with each section 

representing a specific critique of age-of-consent laws: a critique from Justice, one from 

Sociology, and one from Queer Theory. These critiques have some overlaps between them, but 

they are organized separately so that the differences can be recognized and appreciated. 

The Critique from Justice explores consequences that can occur as a direct result of statutory 

rape law as it stands today. The possibilities (or lack thereof) for the defense in these cases are 

limited due to (1) the intentional prohibition of morally salient evidence about the defendant’s 

knowledge of the victim’s age, and (2) a lack of clarity of the actual laws as they currently stand 

in each state. Moreover, punishments for sex crimes are extremely harsh, and this is a problem 

because the law is so unclear that it leaves a wide opening for morally questionable outcomes. 

The Critique from Sociology is based on one of the most basic theories that sociology supports. 

This is simply that behavior is often motivated by emotion. Fear surrounds sex crimes in the US, 

and this fear is magnified when children are involved in these types of crimes. The quick and 

easy response to this type of societal fear is to impose control upon sex involving minors. When 

this control is legally realized, rights and autonomy are jeopardized. Fear of sexuality in minors 

has also stunted communication about sex between adults and children. 

The Critique from Queer Theory engages a substantial literature in that field on childhood and 

sexuality. It explores the ways that innocence is sexualized by the media, despite, or possibly in 

light of, the blind rage that is often the response to sex crimes involving minors in the US. The 

underlying eroticization of children is a result of the general connections between power, control, 

punishment and sexuality. 
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Literature Review 

The topic of statutory rape has very little empirical data available to draw from and offering the 

details of specific cases is mostly anecdotal. In 2012 Beck and Boys’ surveyed and found that 

less than 10% of their respondents believed that criminal charges were appropriate for same-aged 

teenagers who engage in consensual sexual activity (Bierie & Budd, 2018). While it is difficult 

to define “normative consensual sex”, we can conclude that consensual sex between young 

people in the US is common. In 2013 the CDC (Centers for Disease Control) found that 46.8% 

of teenagers had experienced sexual intercourse. Making these sexual encounters illegal and 

punishable by law raises the likelihood that minors will have encounters with the law based on a 

technicality, not on a truly punishable crime. 

The critique from Justice section of this thesis is based on literature that focuses on the outcomes 

of statutory rape legal cases. I argue that the punishment for sex crimes are too harsh to be 

applied to cases involving youthful offenders. In Juvenile Pariahs (2013), Amy E Halbrook 

argues that being added to the sex offender registry violates the eighth Amendment, the 

constitutional guarantee against cruel and unusual punishment, when it is applied to minors. 

Halbrook cites a Human Rights Watch Report that indicates the impacts of being on a sex 

offender registry for minors. This report says that children on the sex offender registry have low 

access to primary and secondary education, increased likelihood of homelessness, as well as 

economic hardships and strained relationships within families (Pittman & Parker, 2013). 

Halbrook also argues that there is an element of shame that is associated with being on the sex 

offender registry as a minor, and that shaming constitutes “excessive punishment”. 
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Rehabilitation cannot arguably be achieved by adding minors to sex offender registries for life. 

Halbrook argues that being included in the sex offender registries is a form of deterrence, not 

rehabilitation. She states that youthful offenders have low recidivism rates, and that the focus 

should be on the recovery of the offender. Halbrook makes the point that juveniles should be 

considered differently than adults concerning legal issues because there is a distinct cognitive 

difference between the two, based on what we know about brain development. Adolescents are 

not as mentally or emotionally developed as adults, but Halbrook states that research regarding 

this information is more recent than the development of the sex offender registry. Halbrook 

believes that laws that involve sex crimes perpetrated by minors should be reconsidered in light 

of this new data. 

Another argument that I make in the critique from justice section of this thesis is that a 

considerable amount of sexual relations between minors, which is illegal, is highly normative. 

Halbrook argues that juveniles that end up on sex offender registries are often prosecuted for 

engaging in sexual behaviors that “would be considered within the spectrum of normal sexual 

development”. 

Catherine Carpenter, in her piece Against Juvenile Sex Offender Registration (2014), also argues 

that sex offender registration for minors is cruel and unusual punishment. She contends that 

juvenile offenders differ from adult offenders in profound ways. Carpenter’s argument that 

youthful sex offenders should not be subject to public sex offender registries parallels with Amy 

E Halbrook’s argument in several ways. Carpenter’s piece is different from Halbrooks in that 

Carpenter addresses the important differences between civil regulations and criminal penalties. 

While the legislative intent of sex offender registries is civil in nature, the effects of the registries 

are not. Registration and notification are unconventional forms of legal punishments. Carpenter 
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states that the punitive nature of a law can indicate whether that law is civil or criminal, and the 

punitiveness of sex offender registries is unclear. This applies to my argument that sex offender 

registries are too harsh, and too punitive, for minors involved in statutory rape crimes. 

Romeo and Juliet Were Sex Offenders: An analysis of the Age of Consent and a Call for Reform 

(2009) by Steve James addresses the over-inclusivity of age of consent laws. This piece applies 

more directly to my arguments, as it specifically addresses age of consent laws. The conduct 

required for a statutory rape case to be pursued is not equivalent to the conduct of must adults on 

sex offender registries, according to James. James states that statutory rape cases lack a victim, in 

that there is not necessarily any type of force involved in the crime. Young people often consent 

to sexual activities and referring to all of these individuals as sex criminals is much too broad. 

James also points out that the “victims” in statutory rape cases involving two minors are often 

punished along with the “perpetrator”. I argue that statutory rape laws are over-inclusive as well, 

and James’ points support that argument. 

In the critique from Sociology section I use Moral Panics, Sex Panics: Fear and the Fight Over 

Sexual Rights (2009), edited bv Gilbert Herdt, to argue that fear and panic play a large role in the 

stigmatization of childhood sexuality. This panic encourages statutory rape laws to be enforced, 

despite arguments that young people are capable of engaging in healthy sexual relations. In the 

introduction to this anthology, Herdt discusses moral panics and states that they threaten “stable 

social order”. Herdt discusses sex panics specifically, and these panics apply to my argument that 

statutory rape laws are created and enforced based on an irrational fear of childhood sexuality. 

Herdt states that sex panics are the most infectious and long-lasting types of moral panics in 

society. A moral panic can be considered a panic when the level of societal expressions are not in 

line with the actual threat posed. Herdt supports the argument that the concept of sex predators 
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and child victims of sex crimes are created and exaggerated by these societal panics. Herdt states 

that there is a significant amount of power behind sex panics, and that they influence statutory 

rape law, as well as the concept of childhood sexuality. I argue that statutory rape laws are an 

instrument in stigmatizing childhood sexuality, and that these laws are the product of fear, or 

“panic”. Herdt’s conception of sex panic, and his position that panic has a great effect on social 

order, supports this thesis and its arguments in the critique from Sociology section. 

Sex Panic and the Punitive State (2011), by Roger N Lancaster, discusses the power of fear on 

sexuality and punishment in modern society. Lancaster, like Herdt, discusses the formation of the 

sexual predator and the sexual victim that is the result of a mass hysteria over sex crimes 

involving children. Lancaster concentrates on the unfair punishments (both legal and societal) 

that are produced by sex panics. Lancaster discusses legal justice and how it relates to other 

forms of justice. He states that “legal fetishization” escalates quickly, and often incites 

legislation. I argue that statutory rape laws are enforced not only legally, but in society. By 

making childhood sexuality a legal issue, we legitimize the condemnation of it. Lancaster 

explains that excessive punishment is a consequence of this condemnation of certain sexualities. 

Proportion and measure are often distorted when panic and fear ensue, according to Lancaster. 

This is evidenced by statutory rape laws and the excessive punishment’s I describe in the 

Critique from Justice section of this thesis. 

Concepts of protection and sexual knowledge are explored in Kerry H Robinson’s Innocence, 

Knowledge, and the Construction of Childhood: The Contradictory Nature of Sexuality and 

Censorship in Children’s Contemporary Lives (2013). Robinson describes sexual knowledge in 

children as “difficult knowledge”, according to adults. Sexual knowledge is problematized when 

we involve children, says Robinson. Keeping sexual knowledge from children can cause higher 
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incidences of unwanted pregnancy, STI’s, and an unhealthy sexual development. Shame, 

according to Robinson, is highly associated with childhood sexuality, and is reinforced by the 

reluctance to address sexuality in children. Statutory rape laws encourage society to avoid 

addressing childhood sexuality. These laws are a form of comfort for adults, as we view them as 

an institution of the protection of children. Children, according to Robinson, have been 

constructed to be innocent, and this innocence calls upon adults to protect them. Protection, I 

argue, is a form of control. This insatiable need for control in adults does not necessarily align 

with the need for protection in children. Robinson argues that keeping children “safe” from 

sexuality by keeping the two separate contributes largely to the sexual vulnerability in children. 

Regulating their access to sexual knowledge undermines their development, and denies their 

sexual subjectivities, according to Robinson. This supports my argument that by “protecting” 

children from sexuality using statutory rape laws actually facilitates a malfunction in sexual 

development. 

Pieces of my Critique from Queer Theory section are supported by two books by James R 

Kincaid, Erotic Innocence: The Culture of Child Molesting (1998), and Child-Loving (1992). 

Kincaid, like Robinson, confronts the concept of sexual innocence in children, stating that it is a 

tool for the comfort of adults, not one that promotes the well-being of children. Kincaid cites 

statistics compiled by the National Committee to Prevent Child Abuse, stating that less than 1% 

of missing children are connected to child abuse in any way. Kincaid states that our efforts to 

protect children do not match the magnitude of the actual problem. Statutory rape laws are an 

institution of this attempt at protecting childhood sexuality, and I argue that these laws are more 

likely to harm minors than to help them. The over-inclusivity of age-of-consent laws that I 

discussed earlier comes up here again, because the emphasis on protecting children with these 
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laws is causing our definition of the pedophile to bloat. Kincaid states that the importance that 

adults place on protecting children from sexual abuse is inciting us to target every possibly threat 

to childhood innocence. I argue that supporters of statutory rape laws are willing to condemn the 

possibly innocent in order to be certain that we catch the absolutely guilty. 

Another argument that I make in the Critique from Queer Theory section is that by exposing the 

details of childhood sexual abuse through the media, we are embracing a voyeuristic approach to 

childhood sexuality that is predatory in itself. Kincaid discusses not only our obsession with 

child sexual abuse, but also with sexually-driven images of children in advertisements, as well as 

in the entertainment industry. Kincaid discusses a Calvin Klein children’s underwear ad that was 

banned from print due to it being sexually suggestive. In light of the controversy, the ad was 

printed in several popular news sources. While condemning the image, we incited a mass 

exposure of it. Affrica Taylor addresses childhood sexuality and the media in her piece 

Troubling Childhood Innocence: Reframing the Debate Over the Media Sexualisation of 

Children (2010). Taylor states that the production and consumption of childhood innocence 

encourages society to look at children “through the eyes of the pedophile”. Statutory rape laws 

encourage us to embrace childhood sexual innocence, and in turn, to use the media as a sneaky 

way to consume sexual images of children. 

Age and sexuality are addressed by Kathryn Bond Stockton in her book The Queer Child, or 

Growing Sideways in the Twentieth Century (2009). Bond Stockton encourages society to 

challenge our notion of childhood development as it relates to age. Children’s non-adultness, 

according to Bond Stockton, is an expression of their queerness. Bond Stockton introduces us to 

the queer child, and to the certain relationship between childlikeness and sexuality. Statutory 
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rape laws deny the sideways growth of children, as they connect a number (age) to sexual 

development. 

Critique from Justice 

The intention of statutory rape law is to protect minors from sexual exploitation by adults. Two 

arguments must be made if the consequences illustrated in this section are to be taken seriously. 

The first argument is that it is not always immoral or troubling for adults to engage in sexual 

intercourse/activities with minors under the age of consent in their state. The second argument is 

that the punishments doled out to convicted sex offenders, including perpetrators of statutory 

rape, are extremely harsh. These arguments point toward some of the negative consequences of 

statutory rape law. 

Ignorance of Law 

Age of consent, or statutory rape, laws are not clear and concise. Each state in the US has their 

own minimum age of legal sexual consent, but also different rules within the law that apply to 

individuals close in age, and that age range varies as well. For example, it is legally statutory 

rape in the state of Arkansas if an individual engages in sexual behavior with a minor under the 

age of 14 who is at least three years younger than that individual. Individuals over the age of 

twenty cannot legally engage in sexual activities with individuals under the age of 16. Statutory 

rape laws are so arbitrary that it would be unreasonable to assume that all citizens know who 

they can legally have sex with. This lack of clarity makes it probable that individuals will engage 

in sexual activity that is illegal without reasonable knowledge that they are breaking the law. 
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Ignorance of Fact 

The injustice of this lack of clarity is compounded by the fact that statutory rape often a crime of 

strict liability. This means that mens rea, or intention and knowledge of wrongdoing, is not 

necessary in statutory rape cases that are enacted as a rule rather than a standard. Reasonable 

mistakes are common in statutory rape cases, but strict liability does not allow these mistakes to 

be used as a defense legally. Strict liability is generally reserved for laws that apply to crimes 

with relatively mild penalties, and sex crimes are notorious for allocating arguably severe 

punishments. 

In the Garnett v. State in Maryland (1993), a twenty-year-old intellectually disabled male had 

sexual intercourse with a thirteen-year-old female under the pretense that the female was sixteen. 

While ignorance is not an acceptable legal defense in statutory rape cases, it may be a socially 

acceptable reason for engaging in sex with a person under the legal age of consent. 

Imprecision of Age-of-Consent Law 

A common issue raised in legal scholarship is the argument over whether the law enacted as rule 

is preferable, or not, to the law enacted as a standard. The simple distinction between the two 

approaches is that law as rule is concise and certain, while law as a standard is flexible and open 

to individualization (Schlag, 1985). The definition and use of the two approaches are certainly 

contested in legal scholarship, but for the purpose of this thesis the descriptions above will be 

sufficient. 

The definition of the ability to consent to sex is fluid, as is the definition of normative sexual 

behavior (Halbrook, 2013). Because the components of statutory rape law are so subjective it is 

important that we approach the law as a standard that can be interpreted in a variety of ways. 
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Governing statutory rape cases by rule is one cause of some of the consequences discussed in 

this thesis. Removing the ability to consent to sex from everyone under a certain age threatens 

the sexual autonomy of young people. Some of these “underage” individuals are capable of 

having healthy sexual relations, and if we enact statutory rape law as a rule these individuals will 

be affected negatively (Halbrook, 2013). When underage individuals engage in sexual activity 

there is stigma attached to their behavior. Age-of-Consent law reinforces this stigma. This could 

encourage the underage individuals to be viewed as immoral. The underage individuals may also 

struggle with their sexual relationships if their partners freedom is on the line based on the law. 

Statutory Rape Law as a rule can also incite over-inclusiveness. A portion of the “victims” in 

these cases do give sexual consent. Being inflexible in the prosecution of statutory rape cases 

will make it impossible to distinguish cases where consent, however illegal it may be, was given 

by the alleged victim from the cases where force or coercion was perpetrated against the victim. 

Governing Statutory Rape Law by standards allows individual cases to be explored more deeply, 

which can reduce the number of cases that prosecute individuals who were given sexual consent 

by their “victim”. 

Another consequence of interpreting age of consent laws as a rule is that individuals who are 

barely over the age of legal sexual consent can acceptably do so without judgement or legal 

complications. The law states that individuals who are one day apart in age have different 

abilities to sexually consent. While this is an efficient way to uphold the law, it is not a 

reasonably moral way to regulate sexual activity involving minors. It is not necessarily a fact that 

individuals one day over the age of legal consent are more suitable to consent to sex than the 

individuals who are one day too young to do so. This means that statutory rape cases need to be 
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approached on an individual basis in order to realistically assess the details of the case in a moral 

way. 

Punishment is Too Harsh to Be Over-Inclusive 

The criminal justice system in the US has historically removed political and social legitimacy 

from criminal offenders. It seems to have been preferable to over-punish a few in order to 

properly punish the rest. There is also an all-or-nothing attitude regarding criminals, especially 

sex offenders. Sex offenders arguably suffer a bigger loss of rights than any other type of 

criminal (Brost & Jordan, 2017). 

Consequences of age-of-consent laws are relevant because the punishment for crimes of a sexual 

nature are severe. All sexual offenders in statutory rape cases that are convicted must register as 

a sex offender, often for life. Being registered as a sex offender severely limits an individual’s 

ability to thrive. The public registries restrict location, employment, access to the internet/smart 

phones, and access to public resources (libraries, YMCA, gyms). While I am not arguing that sex 

offenders should not be punished, I am critiquing the determination of who qualifies as a sex 

offender and the special forms of punishment that they receive in comparison to other criminals. 

Age of consent laws, also referred to as Statutory Rape Laws, increase the likelihood that young 

individuals involved in healthy sexual activities become registered sex offenders for life. 

In 2013 Amy E Halbrook published a piece called Juvenile Pariahs that argues that the 8th 

Amendment’s guarantee against cruel and unusual punishment (as applied to juveniles) is 

violated when juveniles are given lifetime sex offender registration and community notification. 

Minors that are involved in statutory rape cases are often placed on sex offender registries, 

despite their age and the seriousness of the crime committed. The juvenile justice system is quite 
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different from the adult criminal justice system, and the difference in intent is that juvenile 

sentences have the goal of rehabilitation, not deterrence (Halbrook, 2013). In 2012, Miller v 

Alabama held that mandatory life sentences without the possibility of parole for juveniles 

constitutes cruel and unusual punishment. Mandatory lifetime sex offender registration, as 

applied to juveniles, is overly punitive and not focused on rehabilitation. Research shows that 

juveniles who commit sex offenses have extremely low recidivism rates (Halbrook, 2013). I 

suggest that we concentrate our efforts on being certain that the punishment fits the crime, as 

well as the offender. 

Statutory rape cases often involve parties that are involved in arguably normative behavior. As 

the law stands, there is little room for the considering of mitigating circumstances. The law 

reaches all individuals, including juveniles, that are convicted equally. This over-inclusivity 

allows juveniles to be punished harshly and broadly, without age being a consideration (Brost & 

Jordan, 2017). “Unpopular prosecution and absurd results” are a result of this over-inclusivity 

(James, 2009). 

Juvenile cases are subject to a delinquency adjudication, and this does not align well with 

registering as a sex offender, according to Catherine Carpenter in her piece Against Juvenile Sex 

Offender Registration. Typically, juvenile criminal cases are resolved confidentially, as youthful 

offenders are not developmentally or cognitively as mature as adult offenders (Halbrook, 2013). 

Giving a very adult consequence (sex offender registration, for one) contrasts with the objective 

of juvenile rehabilitation 
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Progress and Legislative Reform: Romeo and Juliet Laws 

In 2007 Connecticut and Indiana passed Romeo and Juliet Laws that allow individuals being 

prosecuted for statutory rape to avoid severe punishment when the age differential between the 

two participants is small (four years apart in most states that recognize these laws) (James, 

2009). There is often a minimum victim age (i.e. Florida, fourteen years of age) and a minimum 

age differential (i.e. Florida, four years) and the victim in these cases must also be a willing 

participant. This age-gap provision is active in 30 states in the United States, with varying 

details. These legal provisions reinforce the concept that not all minors are incapable of giving 

sexual consent in appropriate situations. Romeo and Juliet laws allow for judicial discretion, an 

illustration of law being enforced as a standard. Some of the terms used when describing laws 

that function as standards include “reasonable”, “interest of justice”, and “reflect local values”. 

Romeo and Juliet laws allow judges to decide who should reasonably be labeled a sex offender. 

Reasonability is subjective, and so is the definition of statutory rape. Romeo and Juliet laws are 

state provisions, and judges have been sentencing individuals involved in these cases in a manner 

that reflects “local values”. Again, a subjective term that works well with a subjective law/issue. 

Romeo and Juliet laws are often carried out as a standard to allow these varying values in order 

to be reflected in sentencing. 

Mandating Reporting Laws 

Many states enforce Mandatory Reporting Laws (Kempner, 2013). These laws require educators 

and medical providers to inform law enforcement anytime they encounter an individual involved 

in a sexual relationship that involves a partner who is legally too young to consent to sex, or 

sexual activities. Young people are being protected from sexual exploitation by these laws in 

some cases, but they may also be criminalized unfairly. We have an obligation to adjust age-of-
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consent laws so that Mandatory Reporting Laws can function more efficiently. An example of an 

efficient function of Mandated Reporting Laws could be a higher level of reporting exploitative 

sexual relations and a lower level or reporting arguably normative, or common (as discussed in 

the Introduction), sexual encounters. A price of reporting on customary sexual relationships 

involving minors could be an over-prosecution, and thus a harsh penalty, for offenders who lack 

moral culpability. 

Outside of treating individuals unfairly, there is another possible consequence that Mandatory 

Reporting Laws may inflict. Children may avoid health care professionals for fear of being 

turned in to the authorities. This could increase the likelihood of teen pregnancy or unsafe 

practices of sex, as the transfer of information about safe sex may be stifled. 

Summary 

Many factors that are often used in determining the outcome of a statutory rape case are 

situational, unclear, and therefore unfit to use in legal determination. Culpability can be 

misrepresented if we allow age-of-consent law to be carried out as a rule. Statutory rape cases 

allow for a very wide range of levels of culpability and intent. This must be considered in order 

to carry out age-of-consent laws in a way that reflects the interest of justice. 

Critique from Sociology 

Criminal law cannot exist without social response (Garland, 2001). The creation of age-of-

consent laws have not consistently considered sexual knowledge or cognitive capacity as 

important elements when determining who should or should not be able to consent to sex 
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(Stevenson, 2011). The aspiration of age-of-consent laws in the 19th Century was to criminalize 

sexual behaviors that the public deemed immoral. Before society and the law used age-of-

consent laws to “protect” minors, the laws were intended to protect men from the immoral 

sexuality of young women (Stevenson, 2011). While the proverbial “homewreckers” are still 

morally judged by society, age-of-consent laws now focus on protecting minors. 

Moral Panic and Its Effects 

One of the most basic theories of sociology asserts that emotion drives behavior in humans. Fear 

is arguably one of the most intense emotions that human’s experience. Institutionalized fear 

creates a panic that stunts the ability to think critically. Fear perpetuates the stigmatization of 

sexuality in minors. Age-of-consent laws justify this fear, or “sex panic” as Roger N. Lancaster 

refers to it. Age-of-consent laws have also created an atmosphere where some adults fear being 

alone with children or talking to children about sex because it is inappropriate, or even illegal. 

This fear hinders healthy associations with sexuality. Age-of-consent laws would have us assume 

that individuals become sexual beings the day they are old enough to legally consent to sex. 

Moral panics, as described by Gilbert Herdt, are the “natural disasters of human society”. The 

combination of sex and children produces this panic concerning age-of-consent laws. Herdt 

points out the profound history of sexual crises in US culture. He suggests that societal crises 

involving fear are inclined to last much longer than other social panics. Roger N. Lancaster 

introduces our society’s “sex panic” as an “institutionalized fear” that produces the concept of 

sexual predators and sexual victims (Lancaster, 2011). 

The culture that has developed as a result of fear encourages us to protect children from sexually 

predatory adults. Lancaster dubs the sexual victimization of children and other vulnerable 
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persons (or seemingly vulnerable persons) as the “victimology trap” (Lancaster, 2011). An urge 

to protect minors from sexual predators has turned children into involuntary victims. Children 

that do not display sexual innocence are often assumed to be victims of sexual abuse. This 

assumption can impede opportunities for children to develop sexually in a healthy way, or in 

some cases, to develop sexually at all. If children are expected to be asexual, and children are 

defined as such by their age, when do we, as humans, progress into sexual beings? 

Ironically, age-of-consent laws can also produce a culture of young adults who do not understand 

the meaning or use of sexual consent. Mandatory reporting laws may deter young people from 

seeing a doctor or engaging with an educator regarding their sexuality. Fear of legal prosecution 

may keep minors uninformed about sex. 

Age-of-consent laws inspire comfort in the idea that children are vulnerable and in need of 

protection and guardianship. Adults tend to feel safe when they have control over their minor 

children. Control of children’s sexuality can easily manifest as control over other spheres of a 

child’s life. Kerry H. Robinson discusses “difficult knowledge” in her book Innocence, 

Knowledge, and the Construction of Childhood. The term was originally coined by Deborah 

Britzman in 1998. Difficult knowledge, according to Robinson, is an important part of the 

learning process, as it forces individuals to experience a form of self-crises allows them to 

develop and grow (Robinson, 2013). Sexual knowledge has been constructed as difficult 

knowledge by adults in order to protect children. Robinson states that this type of knowledge is 

difficult because it is challenging to the adults producing it. Adults are not certain that children 

should be obtaining sexual knowledge. The easiest way to reconcile this fear and uncertainty 

seems to be avoidance of the issue. 

17 



 

 

               

                

             

              

      

               

                  

               

                

                  

                 

               

 

    

              

              

             

                 

                 

                

              

The US has been criticized for its “abstinence only” style of sexual education. Studies have 

repeatedly shown us that these types of sex-ed correlate with high rates of STI’s and unwanted 

pregnancies, and an unhealthy connection of sexuality and shame (Stanger-Hall and Hall, 2011). 

Age of consent laws align well with abstinence only education programs, as both discourage 

sexuality in teens/minors (Califia, 1994). 

Finding comfort in control allows humans to also find comfort in taking away individual rights 

in the name of “safety”. Humans develop at different rates in every way. Age, thus, should not be 

the sole measure for the ability to consent to sex. Individuals who can cognitively discern 

between safe sex and possibly harmful sexual encounters are not always over the age of legal 

consent. When we remove the ability to say “yes” to sex from individuals based on their age, we 

are certainly removing their right to sexual autonomy as well. What are we to do with the 

mature, young adult that has a comprehensive understanding of their own sexuality and safety? 

Critique from Queer Theory 

Queer theory emerged in the 1990’s, transcending popular ideologies on the subject of sexuality 

(Code, 2000). Queer theory allows for a critique that deviates from “normal” or “common” 

schools of thought. Regarding age-of-consent laws, a critique from queer theory is necessary 

because it allows the adults that write the laws to be considered from a standpoint that represents 

the minors that are affected by these laws rather than relying on the opinions of the law-maker’s 

involved in the regulation of these laws. It is rare that the minor’s affected by age-of-consent 

laws are represented in dialogue regarding the efficiency and importance of these laws. 
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A qualitative study discussed in Mindy Blaise’s Kiss and Tell: Gendered Narratives and 

Childhood Sexuality addresses the amount of sexual knowledge children generally possess, and 

how it is expressed. The findings of this study suggest that while children do possess quite a bit 

of sexual knowledge, they do not know much about non-normative issues of sexuality. There 

was very little talk from the children that involved homosexuality. Two things can be concluded 

by these results. One is that children know more than what society would like them to about sex 

and sexuality. The other is that children’s knowledge of sexuality is shaped and developed by a 

sex-normative agenda. 

Children are often underrepresented or misrepresented in discussions about sexuality in general. 

In 1998 James Kincaid introduced The Culture of Child-Molesting to the body of literature that 

confronts childhood sexuality. After chronicling the history of childhood sexuality back to the 

18th Century, Kincaid presents us with a concept of childhood innocence as perceived by society. 

Childhood innocence, according to Kincaid, is a concept that is necessary for adults, not for the 

children that it confines (Kincaid, 1998). 

Erotic Innocence or Erotica? 

Everyone seems to be “producing, consuming, commenting on, or protesting childhood 

innocence” (Taylor, 2010). Erotic innocence in children carries with it an adult yearning to 

provide protection. Age-of-consent laws allow adults not only to control how old children must 

be to consent to sex, but also to control the climate surrounding sexuality in young people. 

Protection comes wrapped inside power and control. Kincaid relates these concepts (power, 

protection, responsibility) to the sexualization of children. The very law that is supposed to 

protect children from sexuality is enhancing it (Kincaid, 1998). This is evidenced by heavy 

media coverage of the sexual abuse, exploitation, and exploration. Society has created the sexual 
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predator, and that being has become one of the biggest enemies faced in modern time. While we 

seek the prosecution of adults that prey on children in a sexual way, we obsess over the images 

and details of these predatory relationships. TV shows such as How to Catch a Predator and The 

Hunt have been successful and popular, allowing viewers to be the voyeurs of sexual abuse 

(Bond Stockton, 2009). 

The appearance of the suppression of childhood sexuality can be considered a manifestation of 

the sexualization of suppression itself (Gooren, 2010). Freud has described repression as “the 

reversal of an instinct into its opposite” (Kincaid, 1992). Kincaid uses this definition to examine 

the relationships between the condemnation of sexual abuse of minors and the obsession of 

sexuality in minors. One conclusion that Kincaid comes to in Child-Loving is that practices such 

as “spanking” are both sexual (evidenced by pornography) and considered a form of punishment 

of children. He states that by using legal power to control childhood sexuality we gain a form of 

“allowable cultural pornography”. When age-of-consent laws are broken, the public is given a 

consistent stream of detail about the cases. The availability of this type of information, and the 

sensualizing of it, allow adults to safely digest details about sexuality and children. 

Richard D Mohr discusses the use of “social concern as a pedophilic medium” in his piece The 

Pedophilia of Everyday Life, which is featured in the Anthology Curiouser (2004). Like Kincaid, 

Mohr points out that the portrayal of children in the media has sexual undertones that are 

intended to come across as a concern for the safety of children. A media attack on a 1999 Calvin 

Klein ad is the example the Mohr uses to illustrate the hypocrisy that is a result of condemning 

arguably sexual images of children in advertisements. The arguments made against this 

particular advertisement by groups such as Morality in Media are that the outline of the child’s 

genitals in the ad are discernable, and that this is pornographic in nature. The advertisement 
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became extremely available upon this conclusion. The articles that criticized it were the ones 

publishing it. Kincaid’s concept of “allowable cultural pornography” applies to the attack on the 

nudity of children in the media. The supposedly offensive images of nearly naked children are 

popularized by the publications that are attacking the use of them in the media. Age-of-consent 

laws can be compared to the banning, and then redistribution, of such images. The law says “no” 

to children and sexuality, but legal recourse involving sexually abused children often leads to 

exposure. 

Age and Sexuality 

If you are a minor, you are not to be sexual (Taylor, 2010). The website “Kids 2B Kids” declares 

that “Childhood is recognized as a time of innocence, playfulness, fun, and spontaneity” (Taylor, 

2010). Affrica Taylor, in her piece Troubling Childhood Innocence, discusses the way that we 

measure childhood sexuality, and that is through the development process. By using 

development to measure childhood sexuality we can consider it in a way that is what we think is 

natural and innate. Children do not possess sexuality, rather they obtain it upon leaving what is 

conceived to be childhood (Taylor, 2010). If we continue to marginalize the sexual knowledge of 

children, we may lead children to believe that sexuality is “wrong”. Linking sexuality and shame 

does damage to healthy sexuality. If we continue to back age-of-consent laws by allowing 

culture to follow their rules, we may be stunting individual sexual maturity. It is 

counterproductive to shame sexual children and expect to produce adults with a healthy 

perception of sexuality. 

Kathryn Bond Stockton criticizes the modern concept of “growing up”. In her book The Queer 

Child, or Growing Sideways in the Twentieth Century, Bond Stockton boldly approaches the 

conception of the sexual child from a queer standpoint. “Growing Sideways” allows us to 
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recognize the possibility that age, and size are not important markers in sexual development. 

According to Stockton, adults, like animals, are sexually available to children. Children’s 

“nonadulthood” is queer, and therefor adults fear it (Bond Stockton, 2009). Children may be 

quite aware of their sexuality, and the way that it allows them to relate to adults. Sexuality 

between children and adults, contrived in this way, gives autonomy to the child. This is 

uncomfortable for adults, and we use age-of-consent laws to avoid considering this possibility. 

Rather than considering the multiple ways that children grow and sexualize, adults prefer to give 

a concrete marker (age) that allows children to be sexual beings. 

Conclusion 

My Critique from Justice attacks the clarity, precision, and inclusivity of age-of-consent laws. 

First, I argue that it is nearly impossible for all citizens to know exactly who they can legally 

engage in sexual activities with. The problem with this is that ignorance is not an acceptable 

defense in these cases, despite the high probability that many offenders genuinely did not know 

that their partner was legally underage, or they did not know the true age of their partner. This 

leads to the argument that age-of-consent laws are over-inclusive. Individuals who are ignorant 

of their partners age, or of the laws themselves, are all convictable of statutory rape under the 

law as it stands. The pool of individuals who are arguably not culpable face extremely harsh 

punishments, including lifelong sex offender status. If statutory rape laws were not so inclusive, 

and not enacted as rule, the punishments may be more appropriate. This leaves space for 

legislators to reconsider the way that these laws are carried out. I do not propose that we get rid 

of age-of-consent laws, but I do think that there is room for reform. If we can recognize that 
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many defendants in these cases are not deserving of harsh punishments, arguably 

unconstitutional punishments, then we can begin to change the ways that the laws are carried out 

and be sure that the punishment fits the crime. 

My Critique from Sociology concentrates on the panic that society produces and magnifies when 

addressing children and sexuality. Fear and panic drive behavior that is not based on critical 

thinking. Fear that lies in adults is encouraging age-of-consent laws to be upheld as they are. It 

has been argued that the purpose of these laws is to comfort adults, not to protect children. 

Perpetuating childhood sexual innocence does not produce healthy sexual development. 

Research has shown that abstinence-based sex ed programs lead to a rise in unwanted 

pregnancies, STI’s, and unhealthy sexual development. Protection, in this case, is an instrument 

of control that adults to apply to children. Age-of-consent laws create an atmosphere that allows 

this type of control to prevail. 

My Critique from Queer Theory concentrates on age and sexuality. I argue that children are not 

given autonomy in their own sexuality because society assumes, or hopes, that they are asexual 

beings. While society vehemently persecutes sex offenders, they also display a hunger for the 

details of sex crimes perpetrated against children. There is a voyeuristic component to this 

exposure. Statutory rape laws encourage us to desexualize children, but the carrying out of the 

laws can sexualize children through the media. Kincaid has coined the media coverage of the 

details and images related to sex crimes perpetrated against children “allowable cultural 

pornography”, as previously pointed out in this section of the thesis. This section also 

problematized the ways that we view childhood development. Age is an insufficient marker of 

maturity, so age-of-consent laws need to be reconsidered and possibly based on another marker 

of development. 
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While these three sections are distinct from one another, there is some overlap that should be 

pointed out. Queer Theory and Sociology both address the issues surrounding the concepts of 

childhood innocence. Both disciplines are critical of the perpetuation of childhood sexual 

innocence because it seems to also perpetuate an inadvertent sexualization of children. Innocence 

is an erotic trait, as evidenced by the popularity of pornographic images of young, or made to 

look young, men and women. Another important theme that seems to run through all of the 

sections of the thesis is the lack of culpability that seems to prevail in many statutory rape cases, 

especially ones that involve consenting parties. Lastly, fear as the driver of the popularity of 

statutory rape laws is another theme that bleeds into all three of my critiques. 

The consequences of age-of-consent laws that are described in this thesis could be considered in 

future reform projects. The inclusion of three disciplines makes the arguments well-rounded and 

comprehensive. The arguments are all made in different ways from different perspectives, and 

that makes the thesis more applicable to policymakers and scholars. 
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